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8:55 a.m. Welcome & Opening Remarks 
 

9 a.m. Policy and Government Affairs Update                       TAB A 

Lisa D. Ekman, JD, MSW, Director of Government Affairs, National  
     Organization of Social Security, Claimants’  Representatives (NOSSCR) 

 

10 a.m.  A Disciplined Approach to Training a New Attorney -             TAB B 

  What’s Your Succession Strategy? 
   Jessica Davis, Esq. and David W. Kapor, Esq.,  
       David W. Kapor & Associates LLC 

 

11 a.m. Break 

 

11:15 a.m. Office of Hearing Officers Panel                       TAB C 

Hon. Sherry Thompson, Regional Chief Administrative Law Judge,  
     Office of Hearing Operations 

Nikki Thomas, Cincinnati Office of Disability Adjudication and Review 

 

12 p.m. Group Luncheon (included in your registration) 

 

1 p.m.   Attorney/Vocational Expert Panel                     TAB D 
Robert Breslin, Vocational Expert, The Rehabilitation Approach  

Michael C. Arnold, Esq., Arnold & Griffith PLC 

Teresa L. Trent, Vocational Expert, The Rehabilitation Approach  

James R. Williams, Esq., Young Reverman & Mazzei Co. LPA 

 

2:30 p.m. Self-Employment and Substantial Gainful Activity (SGA)            TAB E 
Michael A. Walters, Esq., Pro Seniors 

 

3:15 p.m. BREAK 
 

3:30 p.m.   POMS and RULINGS: Updates on the Most Important Social          TAB F 

Security Rulings and POMS 
Michael C. Arnold, Esq. and James R. Williams, Esq. 

 

4 p.m. Ethics and Professionalism: New Attorney Conduct/Disciplinary    TAB G 

 Regulations 

 David W. Kapor, Esq. and Jessica M. Davis, Esq. 
 

5 p.m. Adjourn 
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Lisa Ekman  
Biography April 2019 

 

Lisa Ekman is Director of Government Affairs for the National Organization of Social Security Claimants’ 

Representatives (NOSSCR). In that capacity, she represents the organization to congress, the 

administration, and advocacy coalitions in matters of importance to people with disabilities pertaining to 

the Social Security disability programs, including advocating for improvements in the Social Security 

disability programs and to ensure that individuals with disabilities applying for Social Security Disability 

Insurance and SSI benefits have access to highly qualified representation and receive fair decisions. Prior 

to her current position, she was the Director of Federal Policy for Health & Disability Advocates, as well as 

President of Ekman Advocates for Progress, a disability policy consulting firm.  

Lisa Ekman has been a disability rights advocate focused on improving the economic security of people 

with disabilities for nearly two decades, focusing on the Social Security Disability Insurance (SSDI) and 

Supplemental Security Income (SSI) programs, health care (including Medicare and Medicaid), 

employment programs, and long-term services and supports. Ms. Ekman started her disability policy 

career as a Presidential Management Intern at the Social Security Administration, where she worked on 

the development and implementation of the Ticket to Work Program. She later went on to serve as a 

Policy Analyst for the Ticket to Work and Work Incentives Advisory Panel. Ms. Ekman also served as a 

disability advisor to U.S. Senators Edward M. Kennedy, Tom Harkin, and Jim Jeffords on the Senate 

Health, Education, Labor, and Pensions (HELP) Committee. After her time on the Hill, she served as a 

Senior Policy Analyst in Legislative Affairs for the Association of University Centers on Disabilities before 

returning to school to earn her law degree.  

Lisa also represents NOSSCR in the Consortium for Citizens with Disabilities, serving as Chair of its 

Board of Directors, as well as a co-chair of its Social Security, Fiscal Policy, and Ad Hoc Poverty Task 

Forces. She is a member of the National Academy of Social Insurance, American Bar Association, and 

Federal Bar Association. Ms. Ekman received her J.D., cum laude, from Georgetown University, her 

Masters in Social Work from the University of Denver, and a Bachelors in Communications from 

Northwestern University.  
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ADMINISTRATIVE & LEGISLATIVE 
UPDATE

Lisa Ekman, Director of Government Affairs
National Organization of Social Security Claimants’ Representatives (NOSSCR)

May  2019

Overview

•Congress: committee and subcommittee 
membership, new/potential legislation, FY19 and 
FY20 appropriations, Congressional Hearings

•Social Security Update: Trustee’s report 
nominations, proposed regulations, hearing 
scheduling, NOSSCR advocacy, fee agreement

•Recent Supreme Court Decisions
•How you can help
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Congressional 
Update

What’s Happening 
[to Social Security]

in Congress?

Committees of Jurisdiction
House
• Ways and Means: Chair Richard Neal (D-MA). Ranking Member Kevin Brady (R-TX)

• Social Security Subcommittee: Chair John Larson (D-CT-1)/Ranking member Tom Reed 
(R-NY)

• Human Resources renamed— Worker and family Support “WorkFam”, Chair Danny 
Davis (D-IL)/ Ranking member Jackie Walorski (R-Ind)

• Oversight subcommittee. Chair John Lewis (D.GA) ranking member Mike Kelly (R-Pa)
• Oversight and Reform: Chair Elijah Cummings (D-Md), Ranking Member Jim Jordan (R-Oh)

Neal Larson Davis Lewis Cummings
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SENATE COMMITTEES OF JURISDICTION

• Finance: Chair Charles Grassley (R-IA), 
Ranking Member Ron Wyden (D-OR)
• Subcommittee on Social Security Pensions, 

and Family Policy
• Rob Portman (R-OH) – Chair
• Sherrod Brown (D-OH) – Ranking Member

• Special Committee on Aging:   Chair 
Susan Collins (R-ME), Ranking Member 
Bob Casey (D-PA)

• Homeland Security and Governmental 
Affairs Chair, Ron Johnson (R-WI), 
Ranking member, Gary Peters (D-MI)

Congressional Hearings
House Ways and Means Committee
• Social Security Subcommittee - series of hearings on Protecting 

and Improving Social Security.
• March 12: The first hearing in the series, “Protecting and Improving Social 

Security: Enhancing Social Security to Strengthen the Middle Class,” 
• March 13: The second hearing in the series: “Protecting and Improving Social 

Security: Benefit Enhancements”
• April 10: The third hearing in the series: “Comprehensive Proposals to Enhance Social 

Security”
Family Support Subcommittee

• March 7: “Leveling the Playing Field for Working Families: Challenges and 
Opportunities”

• Full House Ways and Means Committee
• February 6: Improving Retirement Security for America’s Workers

5
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New and Pending Legislation
• No bill has a good chance of passing, given divided government. Title II 

change is harder than SSI, because of Byrd rule
• Other bills from 115th likely to be reintroduced
• 3 groups of bills 

• Social Security Solvency and Expansion 
• Eliminating the 5-Month SSDI Waiting Period for Certain Claimants 
• Paid Family Leave Through the Social Security Administration 

New and Pending 
Legislation (cont)
• Social Security Solvency and Expansion: 

• H.R. 860: Social Security 2100 (Larson) reintroduced January 30 with over 200 
co-sponsors

• H.R.1540 - Protecting Our Widows and Widowers in Retirement (POWR) Act: 
Sponsor: Rep. Linda Sanchez (D-CA-38); Cosponsors: 14; 

• H.R. 2302 – Protecting and Preserving Social Security Act (S.1132): Sponsor: 
Rep. Ted Deutch (D-FL-22)(Sen. Mazie Hirono (D-HI)); Cosponsors: 3 (3)

7
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Social Security 2100 Act
H.R. 860. Rep John Larson (D-CT)
• Increases benefits for all current and future Social Security recipients 

• Provides an increase for all beneficiaries that is the equivalent to about 2% of the 
average benefit. 

• Improves the annual cost-of-living adjustment (COLA) formula to better reflect the 
costs incurred by seniors through adopting a CPI-E formula

• The new minimum benefit will be set at 25% above the poverty line and would be 
tied to wage levels to ensure that the minimum benefit does not fall behind

• Cuts taxes for almost 12 million seniors 
• Almost 12 million Social Security recipients would see a tax cut

Ensures the system remains solvent for the rest of the century – strengthens the 
trust fund

Have millionaires and billionaires pay the same rate as everyone else
Gradually increase the contribution rate to 7.4% by 2043
Create one trust fund for retirement, survivor and disability benefits

New and Pending 
Legislation (cont)
• Eliminating the 5-Month Waiting Period for Certain Claimants:

• H.R. 142: Phased-in benefits during Title II wait period for people with 
terminal illness (Rodney Davis, R-IL 1/3/19)

• H.R.2178 - Metastatic Breast Cancer Access to Care Act: Sponsor: Rep. Peter 
King (R-NY-2); Cosponsors: 24; S. 578: 

• H.R.1407 - ALS Disability Insurance Access Act of 2019 (S. 578): Sponsor: Rep. 
Seth Moulton (D-MA-6)(Sen. Sheldon Whitehouse (D-RI); Cosponsors: 136 
(41)
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New and Pending 
Legislation (cont)
• Paid Family Leave Through the Social Security Administration 

• H.R.1940 - New Parents Act of 2019 (S. 902): Sponsor: Rep. Ann Wagner (R-
MO-2) (Sen. Marco Rubio (R-FL)); Cosponsors: 8 (1)

• NOSSCR is supportive of providing paid leave to workers but:
• Opposes any proposal that would require an individual to delay (which is a 

cut) or otherwise decrease existing Social Security benefits to receive a paid 
leave benefit. 

• Is also concerned about creating new responsibilities for SSA without 
ensuring that SSA has adequate administrative funding

FY 2019 and 2020 Appropriations
SSA has full-year appropriation for FY19. FY20 process has begun 

FY17 FY18 FY19

Total Limitation on 
Administrative 
Expense (LAE)

$12,357,945,000 $12,753,945,000 $12,741,945,000

Program Integrity $1,819,000,000 
(14.7%)

$1,735,000,000 
(13.6%)

$1,683,000,000 
(13.2%)

“Core” (non-PI) $10,538,945,000 $11,018,945,000 $11,058,945,000 
SSAB $2.3 million $2.3 million $2.4 million

Research and 
Demonstrations

$58 million $101 million

No-year IT 0 $280 million $45 million

OHO backlog 
reduction

$90 million $100 million $100 million

11
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FY 2019 and 2020 Appropriations
SSA has full-year appropriation for FY19. President’s FY20 proposal was 
released on March 14. Congress will make final appropriations. 

FY17 FY18 FY19

Total Limitation on 
Administrative 
Expense (LAE)

$12,357,945,000 $12,753,945,000 $12,741,945,000

Program Integrity $1,819,000,000 
(14.7%)

$1,735,000,000 
(13.6%)

$1,683,000,000 
(13.2%)

“Core” (non-PI) $10,538,945,000 $11,018,945,000 $11,058,945,000 
SSAB $2.3 million $2.3 million $2.4 million

Research and 
Demonstrations

$58 million $101 million $101 million

No-year IT 0 $280 million $45 million

OHO backlog 
reduction

$90 million $100 million $100 million

FY20

$12,642,000,000

$1,582,000,000 
(12.5%

$

$101 million

0

SOCIAL SECURITY 
ADMINSTRATION
• Nominations
• Reconsideration
• Proposed regulations 
• Hearing scheduling 
• NOSSCR advocacy 
• Fee Agreement Form
• Appointment of Representative 

Form
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14



4/30/2019

8

2019 Social Security
Trustees Report 
• Released April 22 
• The Trustees project that our Social Security system can continue to 

pay all scheduled old age, survivors, and disability benefits until 2035, 
one year later than last year. 

• Thereafter, the combined Social Security Trust Funds will be able to pay 
roughly 80 percent of scheduled benefits

• This year’s report projects that the DI Trust Fund will be able to pay 
full benefits until 2052, twenty years later than last year; 

• Thereafter, the DI Trust Fund will be able to pay roughly 91 percent of 
scheduled benefits.

Nominee Update

Commissioner nominee in 
115th Congress: Andrew Saul 
(current and 2019-2025 term). 
Renominated 1/16/19 for term 
ending 1/19/2025

Deputy Commissioner nominee in 115th: 
David Black (term expiring 
1/19/19.Never had confirmation hearing 
or committee vote. 
Renominated 1/16/19 for term ending 
1/19/2025

Inspector General: Gail Ennis, 
retired securities litigation partner 
at WilmerHale. Hearing in 
September 2018; confirmed by 
voice on January 2, 2019. Sworn in 
as Inspector General January 30.

145 pending nominations expired at 
the end of the 115th Congress; some 
have been renominated. 

15
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Reinstating Reconsideration
• Began 1/1 in CA, CO, LA, NH, NY; PA 4/1/19
• House letter (every subcommittee member) 

https://waysandmeans.house.gov/johnson-larson-
lead-bipartisan-letter-to-ssa-calling-for-halt-to-
changes-to-disability-appeals-process/

• Also a letter from House Dems (including ranking 
members from full W&M and both subcommittees, 
and full Approps and relevant subcommittees) 

• Senate letter (9Ds, 1R from prototype states) 
https://www.aging.senate.gov/imo/media/doc/SSAR
econsiderationLtr--Accessible09-06-18.pdf

• Even Heritage supports ending reconsideration: 
https://www.heritage.org/social-security/report/the-
making-di-work-all-americans-act-2018-how-it-
would-improve-social

Heritage on Reconsideration

“Applying for SSDI benefits is a lengthy and time-consuming process that, for many 
people, involves three different levels of applications and hearings. The second 
reconsideration stage is particularly inefficient; in 2015, fewer than 11 percent of 
applicants had their initial decision reversed at the reconsideration stage, which 
requires applicants to wait another 108 days, on average, before moving on to the 
next stage in the appeal process. Individuals are far more likely to receive an SSDI 
allowance at the next appeal level before an ALJ. In 2015, 56 percent of decisions at 
the ALJ level or above received allowances. A 10-state test of removing the 
reconsideration stage found that doing so resulted in more accurate decisions at the 
initial level and significantly shorter wait times for applicants. Removing the 
reconsiderations stage would save administrative costs and allow better allocation of 
resources, leading to more accurate and timely decisions.”

But numerous problems with the rest of the bill they are discussing.

17
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Regulations and forms

• Regulations
• Video hearings
• Remove inability to communicate in English as an Educational Category
• Pain ANPRM
• Payee Order of Preference
• Musculoskeletal

• Centralized scheduling and VSP
• New optional fee agreement form. 
• New 1696 & withdrawal form
• NOSSCR advocacy

• Delayed fee payments
• Improving DDS-level decisionmaking
• ERE: document categories, access at DDS levels and at PERC

• President’s FY 2020 proposed budget

• Proposed rule : 83 Fed. Reg. 57368 (November 15, 2018)
• No ability for claimants to opt out of video hearings at ALJ or DHO (CDR) hearings
• “In general, we would schedule witnesses to appear at hearings by VTC or telephone”
• Amended notices of hearing would be sent at least 20 days before hearing, not 75.

• NOSSCR submitted comments—comment period closed 1/14/19
• Focuses: Flaws in video hearing sites, Section 504 compliance, no evidence these rules will improve 

efficiency or accuracy of decisions
• Why not a focus on award rates?
• Note: to some extent, claimants and reps are collateral damage here in a labor-management dispute 

between SSA and ALJs.

• 243 comments submitted at https://www.regulations.gov/docket?D=SSA-2017-0015, with 
most opposed to proposed regulations.

• Letter from democrats opposing this change.
• NOSSCR board members made Hill visit in December; NOSSCR staff making Hill visits.

Proposed VTC Rules

19
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Proposal to remove inability to communicate
in English as an Educational Category

•Comments 
were due April 
2, 2019

•Submit at 
regulations.gov

•215 comments 
received–
mixed opinions

• Proposed Rules published February 1, 2019. 84 
Fed. Reg. 1006

• Comments were due April 2, 2019.
• Would revise grid rules in section 201, 202, 203
• Would revise 20 CFR sec 404.1564 and 416.964
• Reason: Inability to communicate in English is 

no longer a reliable indicator of someone’s 
education of vocational impact of education.

• Many who can’t read, write or speak English do have 
formal education

• Expansion of programs internationally
• US workforce is more linguistically diverse 

• NOSSCR submitted comments – thanks to 
everyone else who did as well 

Proposal to Remove Inability to
Communicate in English 
as an Educational Category
NOSSCR’s comments:
• This comes in to play at step 5 – Only after finding that claimant 

can’t do past relevant work
• Focus on national program
• Don’t want to chip away at the grids
• Statistics and rationales in proposed rules are misleading

21
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Proposal to remove inability to 
communicate in English as 
an Educational Category
• Under the proposed regulations, we would not consider an 

individual's educational attainment to be at a lower education 
category than his or her highest numeric grade level solely because 
the education occurred in a language other than English, the 
individual participated in an English language learner program, such 
as an English as a second language class, or the individual is deemed 
to have LEP under current Federal standards. These proposed rules 
retain our longstanding and well-supported recognition that more 
formal education, work experience, and training improve an 
individual's ability to adjust to other work.

Proposal to remove inability to 
communicate in English as 
an Educational Category

• Instead, we would apply our current rules for determining an 
individual's education category for all claimants regardless of 
which language they use to communicate. We will use an 
individual's numerical grade level to determine the 
education category of the individual, and we may adjust an 
individual's education category if there is evidence that his 
or her attained educational abilities are higher or lower than 
the highest numerical grade level completed in school.

23
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Proposed changes to 
20 CFR 404.1564 & 416.964

• 20 CFR 404.1564 – Education as a vocational factor

• Proposed regulation would remove 6th sentence of 20 CFR 
404.1564(b) How we evaluate your education: The term education 
also includes how well you are able to communicate in English since 
this ability is often acquired or improved by education.

Proposed changes to 
20 CFR 404.1564 & 416.964
• Proposed regulation would remove 20 CFR 404.1564(b)(5): Inability to 

communicate in English. Since the ability to speak, read and 
understand English is generally learned or increased at school, we 
may consider this an educational factor. Because English is the 
dominant language of the country, it may be difficult for someone 
who doesn’t speak and understand English to do a job, regardless of 
the amount of education the person may have in another language. 
Therefore, we consider a person’s ability to communicate in English 
when we evaluate what work, if any, he or she can do. It generally 
doesn’t matter what other language a person may be fluent in.

25
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Proposal to Remove Inability to 
Communicate in English as 
an Educational Category
• We also propose to revise the grid rules. First, we propose to revise all grid 

rules referencing an inability to communicate in English.
• Specifically, we would revise “Illiterate or unable to communicate in 

English” to “Illiterate” (201.17, 201.23, 202.09, 202.16) and “Limited or 
less—at least literate and able to communicate in English” to “Limited or 
Marginal, but not Illiterate” (201.18, 201.24, 202.10, 202.17). For clarity 
and ease of use, we propose to revise “Marginal or none” to “Marginal or 
Illiterate” (203.01). Second, we propose to make other conforming changes 
throughout the grid rules consistent with the revisions discussed above.

• Grid changes would affect only a few categories of claimants – disabled vs 
not disabled.

See also POMS DI 25015.010
Education as a Vocational Factor
• Education Categories

• For adjudicative purposes, we have five education categories:

• 1. Illiterate or Unable to Communicate in English

• a. Illiterate

• An illiterate person generally has little or no formal schooling, but is often able to sign his or her name. Illiteracy is the inability to read or 
write a simple message such as short instructions or inventory lists, even if the person is capable of signing his or her name.

• b. Unable to communicate in English

• A person is unable to communicate in English when he or she cannot speak, understand, read, or write a simple message in English.

• IMPORTANT: For making determinations of capacity for other work, it is generally immaterial in what, if any, non-English language 
an individual may be fluent. This is true regardless of where a person resides (in other words, even if a person resides in an area 
where English is not the predominant language)

• c. When to apply illiterate or unable to communicate in English

• This category applies when the claimant is unable to:

• read a simple message (such as short instructions or inventory lists) in English,

• write a simple message in English,

• speak or understand a simple message in English, or

• any combination of the above.

27
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• Representative Payees (83 FR 64422)
• “We are requesting information on the appropriateness of our order of 

preference lists for selecting representative payees (payees) and the 
effectiveness of our policy and operational procedures in determining 
when to change a payee.” Comments due 1/28/19. 24 comments received

• Pain ANPRM (83 FR 64493)
• “We are soliciting public input to ensure that the manner in which we 

consider pain in adult and child disability claims under titles II and XVI of 
the Social Security Act (Act) remains aligned with contemporary medicine 
and health care delivery practices. Specifically, we are requesting public 
comments and supporting data related to the consideration of pain and 
documentation of pain in the medical evidence we use in connection with 
claims for benefits.” Comments due 2/15/19. 231 comments received

• Musculoskeletal (May 2018): NOSSCR (& 45 others) submitted comments
• Pending OMB Review: AAJs holding hearings, revise listings: digestive, 

cardiovascular, skin

Other Pending Regulations

Final regulations
Code of Conduct Final regs 
published July 2, 2018

• Issues we’ve seen: 
• ALJs requiring  reasons to withdraw if hearing is scheduled
• ALJs granting or denying “request” to withdraw after hearing is scheduled.

• ALJs should not require reasons, but will ask for reasons when considering whether 
to refer to OIG.

• ALJs do not have to grant or deny permission to withdraw.
• “A representative should not withdraw after we set the time and place for a hearing 

unless the representative can show that a withdrawal is necessary due to 
extraordinary circumstances, as we determine on a case by case basis. 
404.1740(3)(iv).

• When requested, representative must provide SSA with potential dates and times for 
hearings.

• This is for Centralized scheduling
• Concern about ability to change

29
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Centralized Scheduling
• Part of Representative Code of Conduct rules
• Already rolled out in several areas with varying rules and 

success
• NOSSCR has principles about scheduling developed with    

the help of our policy committee. SSA should:
• Recognize that some reps do hearings in more than one region
• Recognize that some hearings take longer than others
• Check for conflicts before scheduling
• Contact rep or have a system for submitting availability
• Give 75 days’ notice before hearings, unless waived
• Allow for changes in schedules
• Fix problems promptly

Voluntary Standby Pilot
• CARES Initiative
• Rolling out in 14 hearing offices
• NOSSCR had phone call meeting with CARES coordinator     

to raise concerns and share principles like need to             
contact reps & waive five-day rule

Form SSA-1693

• Fee Agreement for Representation Before the 
Social Security Administration

• New Form
• Sample Fee Agreement
• Optional
• Most of NOSSCR Comments Accepted
• Make sure it conforms to your local rules

31
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Form SSA-1696
(proposed 2019)

• Appointment of Representation Before the 
Social Security Administration

• Proposed New Form
• Includes forms for discharge and withdrawal
• Most of NOSSCR Comments Accepted
• Not yet final

Delayed Fee Payments
• Waiting more than 9 months for approval (fee petition)
• Authorized and waiting more than 9 months to be paid
• Be sure SSA has all information (w/c offset, representative payee)
• Send to our contacts when possible

Improving Initial and Reconsideration-level Decisionmaking
• I testified before Congress and spoke at National Disability Forum
• Despite Congressional opposition, reconsideration back in certain prototype states, with all 

back by 3/1/20. 
ERE
• More document types in ARS: Representative Correspondence, HA-85 (Withdrawal of Hearing Request), 

Objections to the issues in the Notice of Hearing, Subpoena requests, Correspondence regarding efforts to obtain 
evidence, Third Party (Non-medical) Statements, Request for Medical Expert at the hearing

• Access to electronic file at initial and recon levels (ideally, including CDR and non-medical 
appeals like overpayments as well as applications)

• Access to electronic file after case has been won to assist with efficient pre-effectuation review 
contacts
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• The president’s proposed budget is not very useful for estimating how much 
money SSA will have for administrative expenditures next fiscal year. Declared 
“dead on arrival” by Congress. 

• Congress will still need to pass a spending bill or continuing resolution and get it 
signed by the President before September 30, 2019. 

• Proposed budget was released on March 11.
• It was due the first Monday of February.
• Is often submitted later 
• Was delayed due to shutdown – OMB was furloughed.

• The proposed budget is a good source of data, like the “waterfall chart” and 
annual performance plan and review. 

• Legislative proposals can be interesting

President’s FY 2020 Proposed Budget

35
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President’s FY 2020 Proposed Budget

• Among the legislative proposals in the Fiscal Year 2020 budget proposals 
that NOSSCR opposes are:

• Reducing potential retroactive SSDI benefits from 12 months to 6 months
• Eliminating direct payment of representative fees with an abolition of the fee cap (it 

is worth noting that this proposal is estimated to cost SSA money; for this and other 
reasons Congress chose not to take it up when it was proposed last year)

• Eliminating travel reimbursements for representatives 
• Excluding SSA debts from discharge in bankruptcy proceedings and increasing debt 

collection tools for civil monetary penalties
• Creating a sliding scale that reduces benefits for families that include multiple SSI 

recipients
• Offsetting SSDI when a beneficiary receives unemployment benefits

• Each proposal would have to be introduced and passed into law.

U.S. Supreme Court

• Culbertson v. Berryhill
• Biestek v. Berryhill
• Smith v. Berryhill
• Kisor v. Wilkie

37
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Culbertson v. Berryhill, 
586 U.S.___ January 8, 2019
• 25% cap on fees in 42 U.S.C. 406(b) applies only to federal court work.
• 25% is not an aggregate for administrative and court fees
• Supreme Court did not tell SSA to withhold more than 25%
• Supreme Court did not talk about EAJA offset
• Effect of Culbertson v. Berryhill?

• Court can approve 25% of past due benefits for court work independent of 
administrative work.

• EAJA offset rules still apply.
• No change to approval rules for administrative work (fee agreement or fee 

petition).
• Maximum of 25% of past due benefits will be withheld for fee payment.

Biestek v. Berryhill, 17-1184
• Question presented: whether a vocational expert’s testimony on the number of jobs available can constitute 

substantial evidence of “other work” that the plaintiff can perform when the vocational expert refuses to 
provide the source of the underlying data, despite being requested to do so.  

• The conflict was between the 6th and 7th circuits.
• ALJ denied claim, finding claimant could work.
• District Court and 6th Circuit affirmed
• Oral Argument held on December 4, 2018
• NOSSCR submitted amicus brief
• Decision Adjudged to be AFFIRMED. Kagan, J., delivered the opinion of the Court, in which Roberts, C. J., and 

Thomas, Breyer, Alito, and Kavanaugh, JJ., joined. Sotomayor, J., filed a dissenting opinion. Gorsuch, J., filed a 
dissenting opinion, in which Ginsburg, J., joined.

• holding "[a] vocational expert’s refusal to provide private market-survey data upon the applicant’s request 
does not categorically preclude the testimony from counting as ‘substantial evidence.’“

• Petitioner probably asked for too much by asking for a categorical rule finding refusal to provide source of 
data would mean the VE’s testimony could not be considered substantial evidence.
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Smith v. Berryhill, 17-1606

• The question presented is whether the Appeals Council's decision to 
reject a disability claim on the ground that the claimant's appeal was 
untimely is a "final decision" subject to judicial review under Section 
405(g).

• Appeals Council dismissed as untimely
• District Court dismissed for lack of jurisdiction
• 6th Circuit affirmed dismissal
• Oral argument was March 18, 2019
• NOSSCR submitted amicus brief

Kisor v. Wilkie, 18-15
decision below 869 F.3d 1360
• US Supreme Court granted cert December 10, 2018
• Oral Argument was March 27, 2019
• Question presented is whether the Court should overrule Auer and 

Seminole Rock
• Auer v. Robbins, 519 U.S. 452 (1997), and Bowles Seminole Rock & Sand Co., 

325 U.S. 410 (1945), direct courts to defer to an agency's reasonable 
interpretation of its own ambiguous regulation. 

• Petitioner seeks to overturn Auer, after the lower court involved Auer 
deference to the VA’s interpretation of an ambiguous regulation to refuse to 
award him retroactive benefits.

• 27 amicus briefs filed. 22 in support of petitioner. 3 in support of neither 
party and 3 in support of respondent. (as of 3/8/19)
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How You Can Be Involved

• Contact your members of Congress
• Share your opinions
• Offer support/training for their constituent services folks (help them so they can help you)

• Write letters to the editor of local newspapers (NOSSCR can help!)
• Share your stories with NOSSCR: Useful in hearing testimony and other advocacy

• Five-day rule and SSR 17-4p issues
• Ways of improving initial and reconsideration level decisionmaking
• Effects of delays in holding hearings and writing decisions
• Video Hearings

• Tell us when you are experiencing issues
• Example: iClaims changes (some due to security measures against anomalous claims, but other 

error messages too that we were able to help fix)

NOSSCR Events
June 2019 – Washington DC

Group Admission to the US Supreme Court
Conference focused on medical issues
Capitol Hill Advocacy Day

September 2019 – New Orleans LA
40th anniversary conference
Special gala reception
Special recognitions

43
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Questions?
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David W. Kapor, Esq. 
 
EDUCATION: Graduated Woodward High School 1973, B.A. Miami University 1977,   
J.D. John Marshall Law School, Chicago 1980 
 
EMPLOYMENT: Sole practitioner with a practice limited to Personal Injury and Social 
Security Disability claims.  Extensive trial practice. 
 
LICENSES: Licensed in all state and federal courts in Ohio (1981) and Illinois (1980). 
 
PROFESSIONAL ASSOCIATIONS 

• 1997-Present, Chairperson of the Cincinnati Bar Association’s Committee on 
Social Security 

• Member of the Hamilton County Trial Lawyers Association 

• Member of the Ohio State Bar Association 

• Member of the Cincinnati Bar Association 

• Member of the Chicago Bar Association 

• Member of the Negligence Law Committee 

• Member of the Conference with the Cincinnati Academy of Medicine Committee 

• Member of The Ohio Academy of Trial Lawyers 

• Member of the National Organization of Social Security Claimant’s 
Representatives (NOSSCR) 

 
 



Jessica M. Davis, Esq. 

EDUCATION:  

• Washington State University 2012, B.A. Management Operations 

• Salmon P. Chase College of Law 2017, J.D. 

EMPLOYMENT: Associate Attorney with practice limited to Social Security Disability claims. 

LICENSES: Licensed in all State and Federal Courts in Ohio (2018). 

PROFESSIONAL ASSOCIATIONS:  

• Ohio State Bar Association, Member 

• Cincinnati Bar Association, Member 

• National Organization of Social Security Claimant’s Representatives (NOSSCR), Member  
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A Disciplined Approach to Training a New Attorney 
What’s Your Succession Strategy?

David W. Kapor, Esq. & Jessica M. Davis, Esq.  |  David W. Kapor & Associates, LLC

WHY MAKE A PLAN?

• Future  Of SSA Advocacy

• Interest of Current Clients

• Professional Legacy

• Personal Reward

1
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IT IS NEVER TOO LATE TO HAVE A PLAN

Things to Consider:

1. Do you need to stay in the game?

2. What are your personal needs?

3. What are your financial needs?

4. Do you have a retirement date?

5. Do you live to work, or work to live?

THE CHOICES

3
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1.WINDING DOWN PRACTICE

2.SELLING PRACTICE

3.FINDING POTENTIAL PARTNER(S)

WINDING DOWN

 Personal/Professional Loss

 Risk to Future of SSA Advocacy

 Time/Money

 Impact on Client Interests

 Lost Opportunities in Profession

5
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SELLING

 Who is going to buy the practice ?

 What is the total (current/future) value of the practice?

 Is the practice ready for acquisition?

 Who is needed to help facilitate the sale?

 How should the sale be structured?

 What backup plans are needed?

FINDING A BUYER

BARRIER TO ENTRY + REPUTATION = VALUE

7
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VALUE: OTHER FACTORS

Former Client Referrals

Practice Size

Profitability

Employees

Terms of Sale

PREPARE FOR TRANSITION

 Set a timeframe

 Educate yourself

 Get your office in good order

 Get your team in place

 Value your practice 

 Set specific goals

 Develop your strategy

 Be patient

9
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ASSEMBLE A TEAM

 Transactional Attorney

 CPA 

 Financial Advisor

 Valuation Expert

 Insurance Advisor

 Law Practice Broker

STRUCTURE THE SALE

 Merger

 Outright Sale

 Equity Partner Transfer 

 Partner Sale

11
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PLAN FOR CONTINGENCIES

Retirement

Disability 

Death

Relocation

Other Transition

THE BENEFITS OF TRAINING YOUR SUCCESSOR

 Ability to Drive Practice Culture

 Opportunity to Ensure Success

 Control Over Benchmarks for Quality

 Ease in Transition

 Financial Benefit

 Personal Reward

13
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FINDING THE “RIGHT” SUCCESSOR
 Are they curious and inquisitive?

 Do they have the right balance of intellect and street smarts?

 Do they have suitable life experience?

 Are they trainable and adaptable?

 Are they driven and self motivated?

 Are they trustworthy?

 Do they have ideal interpersonal skills?

 Do they possess the necessary values and ethics?

TRAINING A NEW ATTORNEY

 Understand Different Learning Styles

 Set Realistic Expectations

 Provide Resources and Training Aides

 Demonstrate Flexibility and Balance

 Be Available for Mentoring and Questions

 Establish Personal and Professional Trust

 Capitalize on Strengths of Each Individual

 Demonstrate Strong Leadership*

15
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RECOMMEDED READING

Necessary Endings by Dr. Henry Cloud

Leadership and Self Deception by The Arbinger Institute

PERSPECTIVES OF A NEW ATTORNEY

17
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Q & A
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SOCIAL SECURITY 

Office of Disability Adjudication and Review 

 
 

 
 

Sherry Thompson 
Regional Chief Administrative Law Judge 

Chicago Region 
 
Judge Sherry Thompson is the Regional Chief Administrative Law Judge for the 
Chicago Region (Region V). 
 
Judge Thompson has over 17 years experience with Social Security.  She began her 
career as a decision writer with ODAR, formerly known as the Office of Hearings 
and Appeals (OHA), in August 1994.   Judge Thompson has held progressively 
responsible supervisory positions, including Group Supervisor in the Orland Park 
Hearing Office; Hearing Office Director in the Chicago Hearing Office; and Division 
Director in the Office of the Federal Reviewing Official in Falls Church, Virginia.  
Prior to her current assignment, Judge Thompson served as an Administrative Law 
Judge in the Orland Park Hearing Office.   
 
Her previous government experience includes positions with the Department of 
Housing and Urban Development and the City of Chicago, Department of Law. 
 
A native of Chicago, Judge Thompson holds a B.A. in Public Administration from 
the University of Evansville and received her law degree from the University of 
Iowa.  She is admitted to the Illinois Bar.  Judge Thompson is married and has two 
children. 
 
 
 
 



 

Elizabeth Stewart-Pirone, Esq. 

 

Elizabeth Stewart-Pirone is a Supervisory Attorney Advisor in the Cincinnati Hearing Office of the Social 

Security Administration (SSA). She began her career with SSA in 2010 as an Attorney Advisor. Prior to 

joining SSA, Elizabeth worked for Welcome House of Northern Kentucky, a non-profit social services 

agency, and, before that, she clerked for the Honorable Marilyn Shea-Stonum, Bankruptcy Judge for the 

Northern District of Ohio. Elizabeth received her Juris Doctorate from the University of Akron School of 

Law, where she served as a member of the Akron Law Review and the Moot Court Honor Society. Prior to 

law school, Elizabeth worked for several years as an aide to Ohio State Senator Eric D. Fingerhut. She 

earned her Bachelor’s degree in History and Political Science from The Ohio State University.  

 



 

 

Nikki Thomas 

 

Nikki Thomas is the Hearing Office Director for the Cincinnati Office of Hearings Operations 

(OHO).  Ms. Thomas recently moved to Cincinnati from St. Louis, Missouri.  She has worked with 

various components of the Social Security Administration for more than 15 years of which nearly 10 

years have been as a part of management.  Ms. Thomas has served in various components in the agency 

within the Chicago and Kansas City Regions such as the Field Office, the Area Director’s Office, the 

Teleservice Center, National Case Assistance Center as well as the Hearing Office.  In addition, to her 

regular job duties she has also served on various work groups (Area Quality Workgroup) and serves as a 

mentor.  Ms. Thomas brings a diverse wealth of knowledge as the Hearing Office Director of OHO. 
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RULES OF CONDUCT AND 
STANDARDS OF RESPONSIBILITY FOR 

APPOINTED REPRESENTATIVES 
REGULATORY	CHANGES

20	CFR	404.1740	and	416.1540;	404.1705(b)	and	416.1505(b);	
404.1745	and	416.1545

REGULATORY	BACKGROUND	

 The Social Security Administration’s (SSA) regulations prescribe standards of 
conduct for individuals who represent claimants before the agency. The Final 
Rule, published July 2, 2018, more clearly defines these standards of conduct by 
adding several affirmative duties and prohibited actions.  The Rule became 
effective on August 1, 2018.

2
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OBJECTIVES

 We’ll cover the major changes in the representative rules of conduct.

 We’ll discuss specific procedures that apply to the individual hearing 
office.

3

5	KEY	PARTS	TO	THE	REVISED	RULES

 Scheduling Hearings

 Withdrawal of Representation

 Diligence and Timely Communication

 Mandatory Disclosures

 Responsibility for Employees and Contractors

4

3
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SCHEDULING	HEARINGS
20 CFR 404.1740(b)(3)(iii) and 416.1540(b)(3)(iii)

 Representatives should be prepared to provide sufficient availability to each hearing 
office at which he or she appears.

 Each local hearing office will communicate how representative scheduling availability 
should be provided.

 Representatives need to communicate any change in availability as soon as possible to 
avoid disrupting claim processing.

5

SCHEDULING	HEARINGS	(Cont’d)
20 CFR 404.936(f)(2)(iii) and 416.1436(f)(2)(iii)

 We will not hold a representative responsible for scheduling errors we make.

 We are taking steps to avoid scheduling conflicting hearings of representatives.

 Representatives should inform us as soon as possible if we schedule conflicting 
hearings.

6

5
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WITHDRAWAL	OF	REPRESENTATION
20 CFR 404.1740(b)(3)(iv) and 416.1540(b)(3)(iv)

 Representatives may withdraw in a manner that will not disrupt the processing or 
adjudication of a claim. Once the hearing is scheduled, a representative should not 
withdraw unless the representative can show necessity due to extraordinary 
circumstances.

 The revised rules do not require ALJ approval prior to a representative’s withdrawal, nor 
can an ALJ prohibit withdrawal. However, an ALJ may make the determination that no 
extraordinary circumstances are present justifying withdrawal. 

 Determined on a case-by-case basis

 In comments for the Final Rule, we noted the following examples of extraordinary 
circumstances: 

 serious illness; 

 death or serious illness in the representative’s immediate family; 

 failure to locate a claimant despite active and diligent attempts to contact the claimant
7

WITHDRAWAL	(cont’d)

 If the representative withdraws in violation of 20 CFR 404.1740 or 416.1540, 
SSA may file charges seeking sanctions against the representative.

 The effective date of the new regulations, August 1, 2018, is the controlling 
date regarding withdrawal, not when the application was filed or when the 
hearing was scheduled.

 If a new representative is appointed after we schedule the hearing, and there is 
no disruption to case processing, then the initially appointed representative’s 
withdrawal is not a violation of the rules.

8
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DILIGENCE	&	TIMELY	COMMUNICATION

 Representatives must respond timely to our requests for information. (20 CFR 
404.1740(b)(3)(ii) and 416.1540(b)(3)(ii))

 Representatives must maintain timely communication with claimants. (20 CFR 
404.1740(b)(3)(v) and 416.1540(b)(3)(v))

 Reasonably inform claimant of all matters concerning representation

 Consult with the claimant on an ongoing basis during the entire representational period

 Promptly respond to a claimant’s reasonable requests for information

 We will consider difficulties in locating a particular claimant (e.g. homeless and 
indigent claimants). (20 CFR 404.1740(b)(3)(v) and 416.1540(b)(3)(v))

 Best practice for representatives is to document efforts taken to contact claimants    
when unsuccessful 9

MANDATORY	DISCLOSURES
 Representatives now have affirmative duty to disclose information to us, including:

 Vocational or medical opinion drafted, prepared, or issued (even in part) by the 
representative, or representative’s employee or contractor. (20 CFR 404.1740(b)(5)(i) 
and 416.1540(b)(5)(i))

 Includes standard forms or questionnaires provided by representative 

 Disclosure in writing, at time opinion submitted, or as soon as representative is aware of 
submission 

 If representative referred or suggested that claimant seek an examination from, 
treatment by, or the assistance of, the individual providing opinion evidence. (20 CFR 
404.1740(b)(5)(ii) and 416.1540(b)(5)(ii))

 Disclosure in writing, at the time opinion submitted, or as soon as representative is aware of 
submission

 Immediately notify SSA if a representative discovers that a claimant used 
representative’s services to commit fraud against the Agency. (20 CFR 
404.1740(b)(6) and 416.1540(b)(6))

10

9
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MANDATORY	DISCLOSURES	(cont’d)

 Suspension or disbarment (20 CFR 404.1740(b)(7) and 416.1540(b)(7))

 When: Before representation commences, or immediately if occurs after representation has 
begun

 Disqualification from a participating federal program or agency (20 CFR 
404.1740(b)(8) and 416.1540(b)(8))

 When: Before representation commences, or immediately if occurs after representation has 
begun

 Suspension or removal from licensing authority (20 CFR 404.1740(b)(9) and 
416.1540(b)(9))

 For reasons that reflect on the person’s character, integrity, judgment, reliability, or fitness to 
serve as a fiduciary

11

RESPONSIBILITY	FOR	EMPLOYEES	&	
CONTRACTORS
(20 CFR 404.1740(b)(10) and 416.1540(b)(10))

 Rules of Conduct apply to all of a representative’s employees, assistants, partners, 
contractors, or any person assisting the representative on a claim Representative 
must have “managerial or supervisory” authority, or otherwise have oversight of 
the work.

 Representative must take remedial actions for violations by those he or she oversees.

 Representative can be held responsible and sanctioned for staff violations.

 ALJs may inquire as to the facts surrounding subordinate’s actions and 
representative’s response. 

12

11
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Additional	Affirmative	Duties

 A representative must provide “competent” representation. (20 CFR 
404.1740(b)(3)(i) and 416.1540(b)(3)(i))

 This is NOT a policy departure from earlier conduct rules, just more detailed.

 Includes knowledge, skill, thoroughness, and preparation reasonably necessary for the 
representation.  

 Must know significant issue(s), have reasonable and adequate familiarity with the 
evidence in the case. 

 “Working knowledge” of the applicable provisions of the Social Security Act, as amended, 
the regulations, the Social Security Rulings, and any other applicable provisions of law.

13

Additional	Prohibited	Activities

 Cannot provide misleading information, misrepresent facts, or submit false or 
misleading evidence that affects how we process a claim (20 CFR 
404.1740(c)(7)(ii)(B) and 416.1540(c)(7)(ii)(B))

 Cannot communicate with agency staff or adjudicators outside the normal course of 
business or other prescribed procedures in an attempt to inappropriately influence 
the processing or outcome of a claim(s) (20 CFR 404.1740(c)(7)(ii)(C) and 
416.1540(c)(7)(ii)(C))

14
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Who	May	Be	a	Representative

 20 CFR 404.1705(b) and 416.1505(b) provide a claimant may appoint any person 
who is not an attorney as his or her representative if the person

 Is capable of giving valuable help in connection with the claim;

 Is not disqualified or suspended from acting as a representative in dealings with us;

 Is not prohibited by any law from acting as a representative; and 

 Is generally known to have good character and reputation.

 New rule further clarifies that persons lacking good character and reputation include those 
with final felony convictions or convictions for any crime involving moral turpitude, dishonesty, 
false statements, misrepresentation, deceit, or theft

15

APPLICABLE	REGULATORY	CITES

 20 CFR 404.1705(b); 416.1505(b)

 20 CFR 404.1740; 416.1540

 20 CFR 404.1745; 416.1545

Thank you
16
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Robert Breslin, M.S., CRC, D/ABVE 
 

Robert Breslin began his career in vocational rehabilitation in 1981 as a Job Placement 
Specialist for a Chicago consulting firm that specialized in the evaluation, management 
and placement of individuals with permanent impairments resulting from work 
accidents and occupational illnesses.  He earned a Master of Science in Rehabilitation 
Counseling from Illinois Institute of Technology at Chicago in 1983 and became a 
Certified Rehabilitation Counselor the same year.  After five years of working primarily 
with individuals with work related injuries he was involved in the development and 
management of two major regional rehabilitation facilities, in central Arkansas and 
northern California, that specialized in the rehabilitation of individuals with acquired 
traumatic brain injuries. 
 
Mr. Breslin relocated to the Cincinnati area in 1990 to work at the University of 
Cincinnati Medical Center.  From 1990 through 1994 he was worked as a Vocational 
Rehabilitation Specialist and Disability Management Consultant with the Departments 
of Physical Medicine and Rehabilitation and Environmental and Occupational Medicine.  
From 1994 through 2005 he was the Director of Disability Management Services and 
Industrial Rehabilitation for the U. C. Center for Occupational Health.  He also held a 
faculty appointment with the College of Medicine.   
 
Mr. Breslin has served as a Vocational Expert for the Social Security Administration 
since 1990 and has been a Diplomate of the American Board of Vocational Experts since 
1998. 



Michael C. Arnold, Esq. 
Arnold & Griffith PLC 
 
Mike practices in disability and injury law.  He received his law degree from Salmon P. 
Chase College of Law.   
 
Mike was chair of the Cincinnati Bar Association’s Social Security Committee 1988-
1990.  He is present holder of Kentucky Bar Association’s CLE Recognition Award.  
Mike is a member of the Cincinnati Bar Association, Northern Kentucky Bar Association 
and a sustaining member of the National Organization of Social Security Claimants’ 
Representatives (NOSSCR). 
 
Mike has give presentations to various organizations, including the Cincinnati Bar 
Association, the University of Cincinnati, the Cincinnati Society of Physical Medicine 
and Rehabilitation Physicians, Chase College of Law, NOSSCR, Northern Kentucky Bar 
Association, the NKBA/Northern Kentucky Cable Television Programs, the Kentucky 
Academy of Trial Attorneys’ Peoples Law School and others.  Mike is a co-author of a 
chapter in the University of Kentucky College of Law CLE Handbook: Workers’ 
Compensation in Kentucky (3rd Ed., UK/CLE) (2002). 



 

 

(937) 369-8374 

(513) 934-7304-telephonic hearings only 

(513) 932-6928-FAX 

ttrent-tra@roadrunner.com 

 

 

 

 

  

CURRICULUM VITAE 

 

 

TERESA L. TRENT, ABVE/D, CRC, CDMS, CCM 

THE REHABILITATION APPROACH, LLC 

PO BOX 1005 

SPRINGBORO, OHIO 45066 

_____________________________________________________________________________ 

 

 

EDUCATION 

1989-1990 M.Ed./Guidance and Counseling, Bowling Green State University, Bowling Green, Ohio  

1984-1988 B.S. Education and Allied Professions, Bowling Green State University, Bowling Green, Ohio  

 

CERTIFICATIONS 

American Board of Vocational Experts/Diplomate (ABVE/D) 

Certified Rehabilitation Counselor (CRC) 

Certified Disability Management Specialist (CDMS) 

Certified Case Manager (CCM) 

 

PROFESSIONAL MEMBERSHIPS 

American Board of Vocational Experts/member 2013-present 

International Association of Rehabilitation Professionals/Member 1995-present  

 

PROFESSIONAL RESPONSIBILITIES 

International Association of Rehabilitation Professionals:  Southern Ohio Representative 2004-2006 & 2008-

2010; member of multiple committees related to OBWC vocational issues 

 

LEGAL JURISTICTION QUALIFICATIONS 

United States Secretary of Health and Human Services 
Miami County, Ohio Court of Common Pleas, General and Domestic Relations Division 

Montgomery County, Ohio Court of Common Pleas, Domestic Relations Division 

  

 

PROFESSIONAL EXPERIENCE 

 

Vocational Expert Witness        2013-present 

The Rehabilitation Approach 

 

• Prepare reports and provide expert witness testimony relative to vocational issues affecting 

employment.  Areas of practice include Social Security Administration, Domestic Relations Courts 

(ECA), Veteran Attorneys (TDIU) and Workers’ Compensation Attorneys (PTD).  

mailto:ttrent-tra@roadrunner.com


 
Vocational Rehabilitation Counselor 

The Rehabilitation Approach       1995-present 

First Choice Rehabilitation       1993-1995 

Jewish Vocational Services/Tri-State Industrial Accident Division (TRIAD)  1991-1993 

        

• Provide vocational evaluations and vocational rehabilitation case management to Long Term Disability 

and Workers' Compensation claimants. 

• Adept at assessment of vocational and medical information required to determine employability and or 

transferable skills/appropriate job goals.  Thorough report writing and documentation skills. 

• Provide ancillary vocational services including job seeking skills training, job placement and 

development, labor market surveys and job-site analyses. 

 

Vocational Consultant 

Sports Therapy, Inc.        2006-present 

 

• Address questions/concerns regarding vocational issues related to patients participating in industrial 

rehabilitation programs. 

 

 

CE COURSES INCLUDE BUT ARE NOT LIMITED TO: 

 

Layton Burt   Trial Preparation for VE's  

 
Shiro Geist Vawdrey  The Changing Legal Landscape  

 

Wexler  Start or Expand a Successful Family Law Practice - What Are the Unique Issues & Themes  

 

Schmidt  Issues and Intricacies of The Forensic Evaluation 

  

Beveridge  Impressions of the CORE_CACREP Merger and Current Earnings of Vocational Experts  

 

Weiss Yent  Expert Final Options - A Case for SSA Work Incentives for Future Earnings Capacity  

 

Berg Grimley  Ethics in Social Media   

 

Layton Sharpe  EC Self Employed  

 

Dodge  Whole-Person Assessment-Getting The Most Out of Cognitive and Non-Cognitive Test  

 

Schiro Geist Boudreau  What Do You Really Need To Know About Testifying In Workers Compensation 

Cases 

 

Becker  Ethical considerations in Voc Testing ASD 

 

Remas Zagorsky  Standards of Practice: ABVE Code of Ethics 

 

Remas Zagorsky  CRC Code of Ethics 

 

Spergel  Ethical Issues in the Practice of Testifying as a Vocational Expert 

 

Leslie  Best Business Practices-Professional Services Retainer Agreement 

 

Cody  Employability Assessments for Disabled Vets 

 



Lefebvre Yent   SSR Table-limitations, SSR Exertional Level Definitions, Role of the Vocational Expert and 

RFC Form 

 

Caston  ABVE Earnings Capacity 

 

Sawyer Thomas Weisse  SSR00-4p, Code of Federal Regulations and Be the Strongest Link-PP 

 

Raderstorf  DSM-5Update-PTSD-PP 

 

Racicot Skillin  FAQ Implications of Head Injuries in Employability Evaluations 

 

Tong  Maintaining Credible Testimony 

 

Faulk  Formulating Expert Opinions 

 

Dillman  What the Economist Expects 

 

Doyle Duzan  SSA & BLS Working Together  

 

Truthan  Methodologies for Estimating Job Numbers by DOT for SSVE's 

 

 Stewart Turner  The Reasonable Job Search 



James R. Williams, Esq. 
Young Reverman & Mazzei Co. LPA 
 
Jim Williams has spent over 25 years in the area of Social Security and Supplemental 
Security Income (SSI) law. He graduated from Marietta College with a B.A. degree in 
history and from the Ohio State University College of Law. While in law school, he was 
a member of the Moot Court National Team. He is licensed to practice law in  Ohio , 
in the United States District Courts for the Southern District of Ohio and for the Eastern 
District of Kentucky, and in the United States Court of Appeals for the Sixth Circuit.  
 
Shortly after graduation from law school, Jim went to work for the Office of Hearings 
and Appeals of the Social Security Administration. In this job, he was an attorney-advisor 
to Administrative Law Judges, helping Judges draft written decisions on disability cases 
and also doing legal research for Judges on other issues of law. After working there from 
January, 1976 until November, 1982, he left this job to enter private law practice. In 
private law practice since November, 1982, he has represented hundreds of claimants for 
Social Security disability benefits and for Supplemental Security Income benefits at 
hearings before Administrative Law Judges and on appeals to the Social Security Appeals 
Council and to the Federal courts. He has written over 400 briefs on Federal court appeals 
of Social Security and Supplemental Security Income cases in the United States District 
Courts and in the United States Court of Appeals for the Sixth Circuit. Among his 
published decisions in these courts are Carter v. Secretary, 834 F. 2d 97 (6th Cir. 1987) 
and Preston v. Secretary, 854 F. 2d 815 (6th Cir. 1988).; and Lancaster v. Commissioner, 
228 F. 2d 563 (6th Cir. 2007). He has also litigated attorney fee issues in Social Security 
cases before the Sixth Circuit in two en banc proceedings there, Rodriguez v. Secretary, 
865 F. 2d 739 (6th Cir. 1989) and Horenstein v. Secretary, 35 F. 3d 261 (6th Cir. 1994).  
 
Jim is a member of the American Bar Association, the Ohio State Bar Association, the 
Cincinnati Bar Association, and since 1994 a member of the Board of Directors of the 
National Organization of Social Security Claimants' Representatives (NOSSCR). He has 
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CHAPTER 7

GENERAL EDUCATIONAL DEVELOPMENT

General Educational Development (GED), a component of Worker Characteristics, embraces those
aspects of education (formal and informal) which contribute to the worker’s (a) reasoning development
and ability to follow instmctions, and (b) acquisition of “tool” knowledge such as language and mathe
matical skifis. This is education of a general nature which does not have a recognized, fairly specific
occupational objective. Ordinarily, such education is obtained in elementary school, high school, or col
lege. However, it may be obtained from experience and sell-study.

DIVISIONS OF GET) SCALE

The GED Scale is composed of three divisions: Reasoning Development, Mathematical Develop
ment, and Language Development. Each should be considered and rated independently of the others
in evaluating the levels required for a job. hi theory Mathematics and Language are components of Rea
soning; therefore, Reasoning should have at least as high a rating as the higher one assigned for Mathe
matics or Language.

RATIONALE FOR GET) SCALE DEFINITIONS

The description of the various levels of language and mathematical development are based on the
curriculum taught in schools throughout the United States. An analysis of mathematics courses in school
curriculums reveals distinct levels of progression in the primary and secondary grades and in college.
These levels of progression facilitated the selection and assignment of six levels of GED for the mathe
matical development scale.

However, though language courses follow a similar pattern of progression in primary and secondary
school, particularly in learning and applying the principles of grammar, this pattern changes at the college
level. The diversity of language courses offered at the college level precludes the establishment of distinct
levels of language progression for these four years. Consequently, language development is limited to
five defined levels of GED.

A sample of job-worker situations for each GED level has been placed on a scale. These situation
descriptions do not include all work devices that may be used by the worker. However, they have been
written to make the GE]) level of each as explicit as possible. These situations have been written to
make their level value as explicit as possible. Since the discrimination by level is dependent on a verbal
expression, it is not precise. Familiarity with the total range of fflustrntive situations should contribute,
however, to the use and application of the scales.
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Scale of General Education Development (GED)

LEVEL REASONING DEVELOPMENT MATHEMATICAL DEVELOPMENT LANGUAGE DEVELOPMENT

Apply principles of logical or scientific
thinking to a wide range of intellec
tual and practical problems. Deal
with nonverbal symbolism (formulas,
scientific equations, graphs, musical
notes, etc.) in its most difficult
phases. Deal with a variety of ab
stract and concrete variables. Ap
prehend the most abstruse classes
of concepts.

Apply principles of logical or sclentfllc
thinking to define problems, collect

data; establish facts, and draw valid
conclusions. Interpret an extensive
variety of technical instructions in
mathematical or diagrammatic form.
Deal with several abstract and con
crete variables.

Apply principles of rational systems to
solve practical problems and deal
with a variety of concrete variables
In situations where only limited
standardization exists. Interpret a
variety of instructions furnished In
written, oral, diagrammatic, or
schedule form. (Examples of rational
systems include: bookkeeping, Inter
nal combustion engines, electric wir
ing systems, house building, farm
management, and navigation.)

Advanced calculus:
Work with limits, continuity, real num

ber systems, mean value theorems,
and implicit function theorems.

Modem Algebra:
Apply fundamental concepts of theo

ries of groups, rings, and fields.
Work with differential equations, lin
ear algebra, infinite series, ad
vanced operations methods, and
functions of real and complex varia
bles.

Statistics:
Work with mathematical statistics,

mathematical probability and appli
cations, experimental design, statis
tical inference, and econometrics.

Algebra:
Work with exponents and logarithms,

linear equations, quadratic equa
tions, mathematical Induction and bi
nomial theorem, and permutations.

Calculus:
Apply concepts of analytic geometry,

differentiations, and integration of al
gebraic functions with applications.

Statistics:
Apply mathematical operations to fre

quency distributions, reliability and
validity of tests, normal curve, analy
sis of variance, correlation tech
niques, chi-square application and
sampling theory, and factor analysis.

Algebra:
Deal with system of real numbers; lin

ear, quadratic, rational, exponential,
logarithmic, angle and circular func
tions, and Inverse functions; related
algebraic solution of equations and
inequalities; limits and continuity;
and probability and statistical infer
ence.

Geometry:
Deductive axiomatic geometry, plane

and solid, and rectangular coordi
nates.

Shop Math:
Practical application of fractions, per

centages, ratJo and proportion,
measurement, logarithms, practical
algebra, geometric construction, and
essentials of trigonometry.

Reading:
Read literature, book and play re

views, scIentific and technical jour
nals, abstracts, financial reports, and
legal documents.

Writing:
Write novels, ptays, editorials, loumais,

speeches, manuals, critiques, poet
ry, and songs.

Speaking:
Coversant in the theory, principles,

and methods of affective and per
suasive speaking, voice and diction,
phonetics, and discussion and de
bate.

Reading:
Read novels, poems, newspapers,

periodicals. journals, manuals, dic
tionaries, thesauruses, and encyclo
pedias.

Writing:
Prepare business letters, expositions,

summaries, and reports, using pre
soribed format and conforming to all
rules of punctuation, grammar, dic
tion, and style.

Speaking:
Participate in panel discussions, dram

atizations, and debates. Speak ex
temporaneously on a variety of sub
jects.

Same as Levei 5.
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Scale of General Education Development (GED)—Continued

LEVEL REASONING DEVELOPMENT MAThEMATICAL DEVELOPMENT LANGUAGE DEVELOPMENT

Apply commonsense understanding to
carry out Instructions furnished In
written, oral, or dlagranvnalic form.
Deal with problems Involving several
concrete variables in or from stand
ardized situations.

Apply commonsense understanding to
carry out detailed but uninvolved
written or oral Instructions. Deal with
problems Involving a few concrete
variables In or from standardized sit
uations.

Apply omrrionsefce undesstardrig to
carry out simple one- or two-step In
sthmtions. Deal with standardized
situations with occasional or no vari
ables In or from these situations en
countered on the job.

Compute discount, Interest, profit and
loss; cornrrrlsslon, markup, and seE
ing price; ratio and proportion; and
pementage. Calculate surfaces, vol
umes, weights, and measures.

Algebra:
Calculate variables and formulas;

monomials and polynomials; ratio
and proportion variables; and square
roots and radicals.

Geometry:
Calculate plane and solid figures, dir

cumference, area, and vain. Un
derstand kinds of angles and prop
erties of pairs of angles.

Add, subtract, multiply, and divIde all
units of measure. Perform the four
operations with like common and
decimal fractions. Compute ratio,
rate, and percent Draw and Inter
pret bar graphs. Perform arithmetic
operations InvoLving all American
monetary units.

Add and subtract two-digit numbers.
Multiply and divide to’s and 100’s by

2, 3, 4, 5. Perform the four basic
arithmetic operations with coins as
part of a dollar. Perform operations
with units such as cup, pint, and
quart; inch, foot, and yard; and
ounce and pound.

Reading:
Reed a variety of noveic, magazines,

aliases, and encyclopedias.
Read safety rules, Instructions In the

use and malntenance of shop tools
and equipment, and methods and
procedures In mechanical drawIng
and layout work.

Writing:
Write reports and essays with proper

format, punctuation, spellIng, and
gmmnwr, using all parts of speech.

Spealdnw
Speak before an audience with poise,

voice control, and confidence, using
correct English and wall-modulated
voice.

Reading:
Passive vocabulary of 5,000-6,000

words. Read at rate of 190-215
words per minute. Read adventure
stories and comic books, looking up
unfamiliar words In dictionary for
meaning, speulng, and pronuncia
tion, Reed Instructions for assem
bng model cars and ahplanes

Writing:
Write compound and complex sen

tences, using cursive style, proper
end punctuation, and employing ad
jectives and adverbs.

Speaking:
Speak dearly and distinctly with ap

propriate pauses and emphasis, cur
réct pronunciation, variations in word
order, using present, perfect, and fu
ture tenses.

Reaig:
Recowte meaning of 2,500 (two- or

three-syllable) words. Read at rate
of 95-120 words per minute.

Compare similarities and differences
between worth and between series
of numbers.

Writing:
Print simple sentences containing sub

ject, verb, and object, and series of
numbers, names, and addresses.

Speaking:
Speak simple sentences, using normal

word order, and present and past
a
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DEFINITIONS AND EXAMPLES OF GED LEVELS

REASONING DEVELOPMENT

Level 1

Apply commonsense understanding to carry out simple one- or two-step instructions. Deal with
standardized situations with occasional or no variables in or from these situations encountered
on the job.

R-l :1 Mark size, lot number, contents, or other identifying information or symbols on containers or
directly on articles by placing stencil on qbject and rubbing ink or paint brush across open
lettering.

R-1 :2 Covers drycleaned clothing and household articles with plastic bags, and sorts articles for route
delivery. Hangs drycleaned articles on rail according to route number or color of drycleaning
ticket.

R- 1:3 Scans rags for hardware such as buttons and snaps, and holds rags against rotating blade that
cuts hardware from rags and cuts rags into specified size. Sorts rags into bins according to
color and fabric.

R-l :4 Tends bandsaw that cuts wooden stock for toys and games. Stacks number of pieces of stock
on cutting table against preset tipping fence. Pushes cutting table against saw until stock is
severed. Drops cut pieces into tote box.

R-1:5 Feeds eggs into machine that removes earth, straw, and other residue from egg surface prior
to shipment. Places. eggs in holder that carries them into machine where rotating brushes or
water sprays remove residue.

R-l :6 Removes cleaned eggs from discharge trough and packs them in cases for shipment

Level 2

Apply commonsense understanding to carry out detailed but uninvolved written or oral instruc
tions. Deal with problems involving a few concrete variables in or from standardized situations.

R-2:1 Guards street crossing during school hours when children are going to and from school. Directs
actions of children and traffic at street intersections to ensure safe crossing. RecoMs license
numbers of vehicles disregarding traffic signals and reports them to police.

R-2:2 Delivers messages, documents, packages, and other items to offices or departments within es
tablishments or to other business concerns by wailting, using bicycle or motor cycle, or riding
public conveyances.

R-2:3 Screws watch balance and balance bridge assembly to pillar plate. Places pifiar plate in holding
fixture and positions balance and bridge assembly on plate, securing it with screws. Tests bal
ance for vertical play by gently moving it up and down with tweezers, determining from experi
ence if shake is within acceptable limits. Touches oil-filled hypodermic needle to jewel to oil
lower balance jewel prior to assembling. Observes minute parts with aid of loupe and handles
pans with tweezers.

R-2:4 Assists customer to launder or diyclean clothes, using self-service equipment Gives instructions
to customer in clothes preparations, such as weigJing, sorting, fog-spraying spots, and removing
perishable buttons. Assigns machine and points out posted instructions regarding equipment op
eration.
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Level 3

Apply commonsense understanding to cany out instructions fintished in written, oral, or dia
grammatic form. Deal with problems involving several concftte variables in or from standard
ized situations.

R-3:1 Operates cord or cordless switchboard to provide answering service for clients. Greets caller
and announces name or phone number of client Records and delivers messages, furnishes infor
mation, accepts orders, and relays calls. Places telephone calls at request of client or to locate
client in emergencies. Files messages.

R-3:2 Requisitions transportation from motor, railroad, and airline companies to ship plant products.
Reads shipping orders to determine quantity and type of transportation needed. Contacts compa
ny to make arrangements and to issue instructions for loading products. Annotates shipping or
ders to infonn shipping depamnent of loading locations and time of arrival of transportation.

R-3:3 Installs and adjusts television receivers and antennas, using handtools. Selects antenna according
to type of set and location of transmitting station. Secures antenna in place with bracket and
guy wire, observing insurance codes and local ordinances to protect installation from lightning
and other hazards. Tunes receiver on all channels and adjusts screws to obtain desired density,
linearity, focus, and size of picture.

R-3:4 Sets up and adjusts compression, injection, or transfer machines used to mold plastic materials
to specified shape. Adjusts stroke of mm, using handtools. Connects steam, oil, or water lines
to mold or regulates controls to regulate mold temperature. Sets machine controls to regulate
forming pressure of machine and curing time of plastic in mold.

Level 4

Apply principles of rational systems to solve practical problems and deal with a variety of conr
crete variables in situations where only limited standardization exists. Interpret a variety of in
smictions furnished in written, oral, diagrammatic, or schedule form.

R4:1 Plans layout and installs and repairs wiring, electrical fixtures, apparatus, and control equip
ment Plans new or modified installations according to specifications and electrical code. Pre
pares sketches showing locations of all wiring and equipment or follows diagrams or blueprints
prepared by others. Tests continuity of circuit to ensure electrical compatibility and safety of
all components, using standard instruments such as ohmmeter, battery, and oscilloscope.

R-4:2 Inspects internal combustion engine for conformance to blueprints and specifications, using
measuring instruments and handtools. Reviews test data to locate assemblies and pans not flmc
tioning according to specifications. Measures dimensions of disassembled parts and assemblies,
such as pistons, valves, bearings, and injectors, using scale, micrometers, special tools, and
gauging setups. Compares measurements against specifications to locate faulty pans.

R4:3 Draws and letters charts, schedules, and graphs to illustrate specified data, such as wage trends,
absenteeism, labor turnover, and employment needs, using drafting instruments, such as ruling
and lettering pens, T-squares, and straightedge or using drafting software and computer temil
nal.

R4:4 Schedules appointments, gives, information to callers, takes dictation, and relieves officials of
minor administrative and business details. Reads and routes incoming mail. Composes and types
routine correspondence. Greets visitors, ascertains nature of business, and conducts visitors to
appropriate person.

R4:5 Cares for patients and children in private homes, hospitals, sanitariums, and similar institutions.
Takes and records temperature, pulse, and respiration rate. Gives standard medications as direct
ed by physician or nurse. Sterilizes equipment and supplies, using germicides, sterilizer, or
autoclave. Prepares food trays, feeds patients, and records food and liquid intake and output
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Level 5

Apply principles of logical or scientific thinking to define problems, collect data, establish facts,
and draw valid conclusions. Interpret an extensive variety of technical instructions in mathemat
ical or diagrammatic form. Deal with several abstract and concrete variables.

R-5:l Interviews persons with problems, such as personal and family maladjustment, lack of finances,
unemployment, and physical and mental impairment, to determine nature and degree of prob
lems. Obtains and evaluates patient data, such as physical, psychological, and social factors.
Counsels patients individually or in groups and assists them to plan for solution of problems.

R-5 :2 Sniffles clerical and statistical methods in commercial or industrial establishments to develop
improved and standardized procedures. Consults supervisors and clerical workeis to ascertain
functions of offices or sections, methods used, and personnel requirements.. Prepares reports on
procedures and tasks of individual workers.

R-5:3 Interviews property holders and adjusts damage claims resulting from activities connected with
prospecting, drilling, and production of oil and gas, and laying of pipelines on private property.
Examines property titles to determine their validity and acts as company agent in transactions
with property owners. Investigates and assesses damage to crops, fences, and other properties
and negotiates claim settlements with property owners. Collects and prepares evidence to sup
port contested damage in court

R-5:4 Sniffles traffic conditions on urban or rural arteries from fixed position, vehicle, or helicopter
to detect unsafe or congested conditions and to observe locations of alternative routes. Evaluates
statistical and physical data supplied by engineering department regarding such considerations
as vehicle count per mile, load capacity of pavement, - feasibility of widening pavement, and
projected traffic load in future.

R-5:5 Prepares and conducts inservice training for company personnel. Evaluates training needs in
order to develop educational materials for improving performance standards. Performs research
relating to course preparation and prthentation. Compiles data -for use in writing manuals,
handbooks, and other training aids. Develops teaching outlines and lesson plans, determines
content and duration of courses, and selects appropriate instructional procedures based on analy
sis of training requirements for company personnel.

R-5:6 Renders general nursing care to patients in hospital, infirmary, sanitarium, or similar institution.
Administers prescribed medications and treatments in accordance with approved techniques.
Prepares equipment, and aids physician during treatments and examinations of patients. Ob
serves, records, and reports to supervisor or physician patients’ conditions, reactions to drugs,
treannents, and significant incidents.

Level 6

Apply principles of logical or scientific thinking to a wide range of intellectual and practical
problems. Deal with nonverbal symbolism (formulas, scientific equations, graphs, musical notes,
etc.) in its most difficult phases. Deal with a variety of abstract and concrete variables. Compre
hend the most abstmse classes of concepts.

R-6: 1 Designs and conducts experiments to study problems in human and animal behavior. Formulates
hypotheses and experimental designs to investigate problems of growth, intelligence, learning,
personality, and sensory processes. Selects, controls, and modifies variables in laboratory ex
periments with humans and animals. Analyzes data and evaluates its significance in relation
to original hypotheses.

R-6:2 Reconstructs records of extinct cultures, especially preliterate cultures. Studies, classifies, and
interprets artifacts, architectural features, and types of structures to determine their age and cul
tural identity. Establishes chronological sequence of development of each culture from simpler
to more advanced levels.
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R-6:3 Arbitrates, advises, and administers justice in a court of law. Establishes rules of procedures
on questions for which standard procedures have not been established by law or by a superior
court. Examines evidence in criminal cases to determine if charges are true or to determine
if evidence will support charge. Instructs jury on application of facts to questions of law.

R-6:4 Interprets results of experiments in physics, formulates theories consistent with data obtained1
and predicts results of experiments designed to detect and measure previously unobserved phys
ical phenomena. Applies mathematical methods to solution of physical problems.

R-6:5 Plans, organizes, and conducts research for use in understanding social problems and for plan
ning and carrying out social welfare programs. Develops research designs on basis of existing
knowledge and evolving theory. Constructs and tests methods of collecting data. Collects infor
mation and makes judgments through observation and interviews, and review of documents.
Analyzes and evaluates data. Interprets methods employed and findings to individuals within
agency and community.

MATHEMATICAL DEVELOPMENT

Level 1

Add and subtract two-digit numbers. Multiply and divide 10’s and 100’s by 2, 3, 4, 5. Perform
the four basic arithmetic operations with coins as pan of a dollar. Perform operations with units
such as cup, pint, and quart; inch, foot, and yard; ounce and pound.

M-1:1 Weighs items as a part of the packing process, using balance scales. Places container on scale
and adds to or removes portion of contents from container until scale registers specified weight

M-l:2 Dips sheets of muslin in shellac, tacks sheets in layers on stretcher frame to dry, and measures
and cuts dried fabric into squares of specified size, using tape measure and shears.

M-l :3 Transfers hog-back skins from vat to grading table and measures size and length of skin on
graduated board. Separates skins according to size.

M-l:4 Counts novelty case pans to verify amount specified on work ticket and stacks and bundles
pans prior to spraying.

M- 1:5 Tends battery of automatic machines equipped with circular knives that cut paper tubing into
containers for shotgun shells. Fills hopper with tubes and starts machine. Verifies length of con
tainers for conformance to standards, using fixed gauge.

Level 2

Add, subtract, multiply, and divide all units of measure. Perform the four operations with like
common and decimal fractions. Compute ratio, rate, and percent. Draw and interpret bar
graphs. Perform arithmetic operations involving all American monetary units.

M-2: I Measures, marks, and cuts carpeting and linoleum with knife to get maximum number of usable
pieces from standard size rolls, following floor dimensions or diagrams.

M-2:2 Measures width of pleats in women’s garments, using yardstick Counts number of pleats in
garment and multiplies the number by the price per pleat to detennine service charge for clean
ing garment

M-2:3 Weighs and measures specified quantities of ingredients of infant formulas, using scales, grad
uated measures, and spoons. Computes number of calories per fluid ounce of formula.

M-2:4 Sells cigars, cigarettes, corsages, and novelties to patrons in hotels, nightclubs, and restaurants.
Collects cash for items sold and makes change.
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M-2:5 Drives truck to transport materials to specified destinations such as railroad stations, plants, or
residences. Calculates amount of bill and delivery charge, collects payment for goods deliv
ered, making change as necessary.

Level 3

Compute discount, interest, profit, and loss; commission, markup, and selling price; ratio and
proportion; and percentage. Calculate surfaces, volume, weights, and measures.

ALGEBRA; Calculate variables and formulas; monomials and polynomials; ratio and propor
tion variables; and square roots and radicals.

GEOMETRY: Calculate plane and solid figures, circumference, area, and volume. Understand
kinds of angles and properties of pain of angles.

M-3:l Computes wages and posts wage data to payroll records. Computes earnings from timesheets
and work tickets, using calculator. Operates posting machine to compute and subtract deduc
tions, such as income tax withholdings, social security payments, and insurance. -

M-3:2 Rents automobiles to customers at hotels and transportation stations. Computes cost of rental,
based on per-day and per-mile rates.

M-3:3 Receives cash from customers in payment for goods or services and records amounts received.
Computes bill, itemized lists, and tickets showing amount due, using adding machine or cash
register. Makes change and cashes checks.

M-3:4 Measures tensile strength, hardness, ductility, or other physical properties of metal specimens
on various types of testing machines. Calculates values, such as unit tensile strength and per
centage elongation.

M-3:S Controls purification unit to remove impurities such as moisture and oxygen from helium gas
used in balloons. Calculates amount of gas transferred, using slide nile.

Level 4

ALGEBRA: Deal with system of real numbers; linear, quadratic, rational, exponential, loga
rithmic, angle and circular functions, and inverse functions; related algebraic so
lution of equations and inequalities; limits and continuity and probability and
statistical inference.

GEOMETRY: Deductive axiomatic geometry, plane and solid, and rectangular coordinates.

SHOP Practical application of fractions, percentages, ratio and proportion, measure
MATh: ment, logarithms, practical algebra, geometric constructions, and essentials of

trigonometry.

M4: 1 Inspects flat glass and compiles defect data based on samples to determine variances from ac
ceptable quality limits. Calculates standard control tolerances for flat glass, using algebraic for
mulas, plotting curves, and drawing graphs.

M4:2 Keeps records of financial transactions of establishment. Balances books and compiles reports
to show statistics, such as cash receipts and expenditures, accounts payable and receivable, prof
it and loss, and other items pertinent to operation of business.

M4:3 Calculates tonnage and prepares tonnage report of ship’s cargo for assessment of port traffic.
Converts metric measurements of foreign manifests into pounds and cubic feet, using formulas
and calculating machine.

M4:4 Lays out and cuts plastic patterns used for pantograph engraving according to sketches or blue
prints, using drafting instruments and engraving tools. Establishes reference points on plastic
sheet and computes layout dimensions, following blueprints.

7—S



M4:5 Surveys earth’s surface, using surveying instruments, and oversees engineering survey party en
gaged in determining exact location and measurements of points, elevations, lines, areas, and
contours of earth’s surface to secure data used for construction, mapmaking, land valuation,
mining, or other purposes. Verifies by calculations accuracy of survey data secured.

Level 5

ALGEBRA: Work with exponents and logarithms, linear equations, quadratic equations,
mathematical induction and binomial theorem, and permutations.

CALCULUS: Apply concepts of analytic geometry, differentiations, and integration of algebra
ic functions with applications.

STATISTICS: Apply mathematical operations to frequency distributions, reliability and validity
of tests, normal curve, analysis of variance, correlation techniques, chi-square
application and sampling theory, and factor analysis.

M-5: I Plans survey and collects, organizes, interprets, summarizes, and analyzes numerical data on
sampling or complete enumeration bases. Evaluates reliability of sources of data, adjusts and
weighs raw data, and organizes and summarizes data into tabular forms amenable to analysis
of variance and principles of statistical inference.

M-5:2 Develops, fabricates, assembles, calibrates, and tests electronic systems and components used
in aircraft and missile production and testing operations. Establishes circuit layout dimensions
by mathematical calculations and principles.

M-5:3 Applies knowledge of mathematics, probability, statistics, principles of finance and business to
problems in life and health insurance, annuities, and pensions. Constructs probability tables re
garding fire, natural disasters, and unemployment, based on analysis of statistical data and other
pertinent information.

M-5:4 Applies principles of accounting to install and maintain general accounting system. Designs new
system or modifies existing system to provide records of assets, liabilities, and financial transac
tions of establishment.

M-5:5 Plans, designs, conducts, and analyzes results of experiments to study problems in human and
animal behavior. Analyzes test results, using statistical techniques, and evaluates significance
of data in relation to. original hypothesis.

Level 6

ADVANCED Work with limits, continuity, real number systems, mean value theorems, and
CALCULUS: implicit function theorems.

MODERN Apply fundamental concepts of theories of groups, rings, and fields. Work with
ALGEBRA: differential equations, linear algebra, infinite series, advanced operational meth

ods, and functions of real and complex variables.

STATISTICS: Work with mathematical statistics, mathematical probability and application, ex
perimental design, statistical inference, and econometrics.

M-6: 1 Conducts and oversees analyses of aerodynamic and thermodynamic systems and aerophysics
problems to determine suitability of design for aircraft and missiles. Establishes computational
procedures for and methods of analyzing problems.

M-6:2 Analyzes physical systems, formulates mathematical models of systems, and sets up and oper
ates analog computer to solve scientific and engineering problems. Prepares mathematical model
of problem, applying principles of advanced calculus and differential equations.

M-6:3 Observes and interprets celestial phenomena and relates research to basic scientific knowledge
or to practical problems such as navigation. Determines mathematically sizes, shapes, bright
ness, spectra, motions, and positions of sun, moon, planets, stars, nebulas, and galaxies.
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M-6:4 Conducts research in flmdamental mathematics and solves or directs solutions to problems in
research, development, production, and other activities by mathematical methods. Conceives
and develops ideas for application of mathematics such as algebra, geometry, number theory,
logic, and topology.

M-6:5 Conducts research into phases of physical phenomena, develops theories and laws on basis of
observation and experiments, and devises methods to apply laws and theory of physics to indus
try, medicine, and other fields. Describes and expresses observations and conqlusions in mathe
matical terms.

LANGUAGE DEVELOPMENT

Level I

READING: Recognize meaning of 2,500 (two- or three-syllable) words. Read at rate of 95-
120 words per minute. Compare similarities and differences between words and
between series of numbers.

WRITING: Print simple sentences containing subject, verb, and object, series of numbers,
names, and addresses.

SPEAKING: Speak simple sentences, using normal word order and present and past tenses.

L-1: 1 Delivers telephone directories to residence and business establishments, following oral insmic
lions or address list

L-l :2 Obtains reels of motion picture film from stock as specified on shipping order. Wraps paper
band bearing film identification around each reel, ties reels with string, and sets them aside
for shipment.

L-1:3 Pastes labels and tax stamps on filled whiskey bottles passing on conveyor. Looks at bottles
to ascertain that labels and stamps have been correctly applied. Packs whiskey bottles in car
tons. Pastes identification labels otito cartons.

L-l :4 Packs small arms ammunition in bandoleer belt pockets. Compares ammunition identification
data stenciled on belt with work order to ensure packing of correct caliber cartridges. Places
cardboard separator between two filled ammunition clips and slides them into cardboard packet

Level 2

READING: Passive vocabulary of 5,000-6,000 words. Read at rate of 190-215 words per
minute. Read adventure stories and comic books, looking up unfamiliar words
in dictionary for meaning, spelling, and pronunciation. Read instructions for as
sembling model cars and airplanes.

WRrrING: Write compound and complex sentences, using proper end punctuation and em
ploying adjectives and adverbs.

SPEAKING: Speak clearly and distinctly with appropriate pauses and emphasis, correct pro
nunciation, variations in word order, using present, perfect, and future tenses.

L-2: 1 Announces availability of seats and starting time of show. Answers such questions as length
of performances, coming attractions, and locations of telephones or rest rooms.

L-2:2 Delivers messages, documents, packages, and other items to offices or departments within es
tablishment.

L-2:3 Tends machines and equipment that grind, mix, form, and cook raw fish to make fishcakes.
Places paste in mixing machine and adds specified amounts of flour, water, and spices.

L-2:4 Fills requisitions, work orders, or requests for materials, tools, or other stoàk items. Prepares
and attaches shipping tags to containers. Keeps records of materials or items received or disthb
uted.
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L-2:5 Serves food to patrons at counters and tables of coffee shops, lunchrooms, and other dining
establishments. Presents menu, answers questions, and makes suggestions regarding food and
services.

Level 3

READING: Read a variety of novels, magazines, atlases, and encyclopedias. Read safety
rules, instructions in the use and maintenance of shop tools and equipment, and
methods and procedures in mechanical drawing and layout work.

WRITING; Write reports and essays with proper format, punctuation, spelling, and gram
mar, using all parts of speech.

SPEAKING: Speak before audience with poise, voice control, and confidence, using correct
English and well-modulated voice.

L-3:l Types letters, reports, stencils, forms, addresses, or straight-copy materials from rough draft or
corrected copy. Files correspondence, cards, invoices, receipts, and other records in alphabeti
cal or numerical order or according to subject matter, phonetic spelling, or some other system.

L-3:2 Renders personal service to railroad passengers to make their trip pleasant and comfortable.
Greets passengers and answers questions about train schedules, travel routes, and railway serv
ices.

L-3:3 Keeps records of products returned to manufacturer to credit customer’s account, to replace
damaged merchandise, or to file damage claims. Verifies incoming items against bills of lading.
Prepares routing and shipping forms on outgoing items.

L-3:4 Drives thick over established route to deliver, sell, and display products or render services.
Cans on prospective customers to solicit new business. Writes delivery orders.

L-3:S Services automobiles, buses, trucks, and other automotive vehicles with fuel, lubricants, and ac
cessories. Prepares daily report of fuel, oil, and accessories sold. Answers customers’ questions
regarding location of streets and highways, points of interest, and recreational areas.

Level 4

READING: Read novels, poems, newspapers, periodicals, journals, manuals, dictionaries,
thesauruses, and encyclopedias.

WRiTING: Prepare business letters, expositions, summaries, and reports, using prescribed
format and conforming to all rules of punctuation, grammar, diction, and style.

SPEAKING: Participate in panel discussions, dramatizations, and debates. Speak extempom
neously on a variety of subjects.

L4: 1 Composes letters in reply to correspondence concerning such items as request for merchandise,
damage claims, credit information, delinquent accounts, or to request infonnation. Reads incom
ing correspondence, types or dictates reply, or selects and completes font letters.

L4:2 Interviews applicants to obtain such information as age, marital status, work experience, educa
tion, training, and occupational interest.

L4:3 Compiles lists of prospective customers to provide leads to sell insurance. Contacts prospective
customers, explains features of policies, and recommends amount and type of coverage based
on analyses of prospects’ circumstances.

L4:4 Inspects and tests storage batteries in process of manufacture to verify conformity with specth
cations. Records inspection and test results, compares them with specifications, and writes re
ports for use in correcting manufacturing defects.
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L4:5 Repairs and overhauls automobiles, buses, trucks, and other automotive vehicles. Reads techni
cal manuals and other instructional materials.

Level 5

READNG: Read literature, book and play reviews, scientific and technical journals, ab
stracts, financial reports, and legal documents.

WRiTING: Write novels, plays, editorials, journals, speeches, manuals, critiques, poetry, and
songs.

SPEAKING: Conversant in the theory, pñnciples, and methods of effective and persuasive
speaking, voice and diction, phonetics, and discussion and debate.

L-5: 1 Introduces various types of radio and television programs, interviews guests, and acts as master
of ceremonies. Describes public events, such as parades and conventions, and reads news
flashes and adveffising copies during broadcasts.

L-5 :2 Instructs students in techniques of public speaking and oral reading to develop effective speech
and delivery in them. Teaches enunciation of words, intonation, gestures, and other disciplines
of voice and delivery.

L-5:3 Collects and analyzes facts about newsworthy events by interview, investigation, or observation,
and writes newspaper stories that conform to prescribed editorial techniques and format Inter
views persons and observes events and writes story, referring to reference books, newspaper
files, or other authoritative sources to secure additional relevant facts.

L-5 :4 Writes service manuals and related technical publications concerned with installation, operation,
and maintenance of electronic, electrical, mechanical, and other equipment Interviews workers
to acquire or verify technical knowledge of subject Rewrites articles, bulletins, manuals, or
similar publications.

L-5:5 Assists legal representatives in preparation of written contracts covering other than standardized
agreements. Reviews agreement for confomrity to company rates, rules, and regulations. Writes
agreement in contractual form and obtains necessary legal department approval.

Level 6

(Same as Level 5)1

L-6: 1 Directs editorial activities of newspaper and negotiates with production, advertising, and cheula
tion department heads. Confers with editorial policy committee and negotiates with department
heads to establish policies and reach decisions affecting publications. Writes leading or policy
editorials on specific public issues.

L-6:2 Plans, organizes, and conducts research for use in understanding social problems and for plan
ning and carrying out social welfare programs. Constructs and tests methods of data collection.
Collects, analyzes, and evaluates data. Writes reports containing descriptive, analytical, and
evaluative content; interprets methods employed; and submits findings to individuals within
agency and community.

L-6:3 Conducts and oversees analyses of aerodynamic and thermodynamic systems and aemphysics
problems to detennine suitability of design for aircraft and missiles. Evaluates test data and
interprets established data to others. Prepares reports coveting such subjects as power plant in
stallation, thermal ice protection, air-conditioning, pressurization, and heat transfer.

‘The diversity of language courses offered at the college level precludes distinguishing the two top levels of language develop
ment from each other by specific definitions. Instead, the college levels axe characterized as a continuum, during which dine
language content remains the same but is progressively refined or specialized. Therefore, Levels S and 6 of language develop
ment share the same definition. Level 6 represents mom advanced development of the definition content
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L-6:4 Advises corporations concerning legal tights, obligations, and privileges. Studies Constitution,
statutes, decisions, and ordinances. Examines legal data to determine advisability of defending
or prosecuting lawsuit.

L-6:5 Teaches one or more subjects, such as economics, chemistry, law, or medicine, within a pie
sefibed curriculum. Prepares and delivers lectures to students. Reviews current literature in
field of study. Writes articles for publication in professional journals.

PROCEDURE FOR EVALUATING AND RECORDING GED REQUIREMENTS

Determine the level of General Educational Development required for a worker to acquire the back
ground knowledge and follow• the instructions in the specific job-worker situation. Evaluate the job tasks
in tenus of the three categories of the GED scale. After detemthilng the level required for Reasoning,
Math, and Language, based on comparison of job duties with definitions and benchmarks in the HAJ,
enter the level number for each category in Item 9 of the JAR.

7—13



ATTORNEY / VOCATIONAL EXPERT PANEL

CROSS-EXAMINATION OF THE VOCATIONAL EXPERT

MICHAEL C. ARNOLD, ESQ.

• Questioning of the vocational expert can be a very important part of the

hearing. Always prepare thoroughly for the cross-examination of the

vocational expert. Don’t just show up for the hearing.

• Your cross-examination preparation starts well before the hearing with your

evidence gathering. Submit all of the evidence you can prior to the hearing

documenting all of the specific restrictions and limitations resulting from the

impairments. Specifically document the claimant’s residual functional

capacity. Residual functional capacity is defined in 20 CFR 404.1545 and

20 CFR 416.945 as the most the claimant can still do despite their

limitations. It is set forth that the residual functional capacity will be

assessed “based on all the relevant evidence in your case record.” It is

crucial to obtain specific RFC medical assessment reports, RFC

documentation, evidence from the treating physicians and medical

sources, and all other evidence from all other sources.

• Be prepared to offer to the vocational expert your hypotheticals. If you go

into a hearing with a vocational expert without good RFC documentation

from the treating sources, you are asking for trouble. The only RFCs in the

file would be from the non-examining state agency physicians used by the

state agency for the previous denials. Use the RFC documentation you

obtain from the treating sources to present the vocational expert on cross

examination with hypotheticals taken straight from the evidence of record

which result in the vocational expert’s testimony that there would be no

jobs which the claimant can do.



• Establish specific restrictions and limitations not only through the medical

evidence but also through the claimant’s testimony. Clarify the specific

restrictions and limitations from which the claimant suffers, and the specific

degree of those restrictions and limitations. Develop with the claimant’s

testimony additional relevant factors and items over and above what is

documented in specific RFC reports and evidence from the treating

physicians and sources. These items include:

• Pain, symptoms, and the specific functional limitations that result, such

as physical limitations, difficulty with concentration and attention,

difficulty with focusing for a specific amount of time or on a sustained

basis, etc.

• Absenteeism, the need to miss time from work, and missed days of

work per month.

• Naps.

• The need to take breaks in number and duration beyond normally

scheduled breaks throughout an 8 hour workday.

• Treatment and medication implications and side-effects.

• Off task. The ability or inability to focus for an entire workday, to

persist at a specific activity for a specific amount of time on a sustained

basis, to sustain concentration and persistence to complete work tasks

in a normal amount of time.

• The ability to work 8 hours per day, 40 hours per week.
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• Reasons the claimant could not do any of their past jobs.

• Reasons the claimant could not do any work.

• Mental symptoms and implications. Capacity to relate effectively to

peers, supervisors and the public. Capacity to respond to criticism in a

work setting with the risk of deterioration or decompensation. Ability to

sustain attention and pace to permit timely completion of tasks commonly

found in a work setting. The ability to adapt to and respond effectively to

stress and pressures normally found in a day to day work setting.

• Crying spells.

• Stress - - it is “highly individualized” per SSR 85-15.

• Restrictions with regard to bilateral manual dexterity and the use of the

hands, arms and fingers for job tasks.

• The need to alternate positions and the need to alternate periods of

sitting and standing.

• The necessity to use a cane or other hand-held assistive device for

ambulation.

• Etc.
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• Always present your own hypothetical questions to the vocational expert

based upon your evidence and documentation of the specific restrictions

and limitations involved on a function-by4unction basis (SSR 96-8p). Be

thorough. Take your hypothetical questions straight from the evidence of

record. Include consideration of all restrictions and limitations from all

impairments. Add restrictions and limitations to the AU’s hypothetical(s).

• Documentation of the claimant’s past relevant work is important.

Document the correct specifics of the claimant’s past relevant work history.

Don’t assume that the SSNDDS form information and details are correct

because they frequently are not. Items on those forms are frequently

misunderstood, not understood, or put down incorrectly. Make sure that

the vocational expert has the benefit of the correct information with regard

to the claimant’s past jobs and past relevant work history.

• Examine the specifics of the claimant’s past relevant work and any jobs

which the VE lists in terms of the Dictionary of Occupational Titles and the

Selected Characteristics.

• Vocational Expert Handbook. If you don’t know about this, you shouid.

SSA has published for many years a training manual handbook for

vocational experts. The SSA handbook for vocational experts testifying in

hearings, published and republished by SSA in various years including

1970, 1984, 1990, 2006, and most recently in August 2017, tells the VE

that, “This handbook provides the basic information you will need when you

participate in administrative law judge (AU) hearings. The handbook

explains Social Security’s disability programs, the appeals process we use,

your role and responsibilities, and technical information you must know.”
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• In addition to providing “technical information you must know,” the

Vocational Expert Handbook contains much useful information and sets

parameters. If you have been wondering about eternal questions such

as “Where Do You Fit In?”, “What is a VE?”, or “What is an AU?”, answers

are provided. In discussing residual functional capacity, the Handbook sets

forth that “the RFC is generally what an individual can still do on a ‘regular

and continuing basis,’ 8 hours a day, for 5 days a week, or an equivalent

work schedule; that is, in a work setting.” The Vocational Expert Handbook

states in bold letters to vocational experts that, “The most important thing to

remember is that the AU cannot rely on your testimony if it is inconsistent

with or contradicts our rules, so you must be aware of our various

definitions and of how the grid rules work.” The Handbook also specifically

informs the vocational expert that, “You should have available, at the

hearing, any vocational resource materials that you are likely to rely upon

and should be able to thoroughly explain what resource materials you used

and how you arrived at your opinions.” The Handbook repeatedly

emphasizes that at all hearings the vocational expert should be prepared to

cite, explain, and furnish any sources relied upon to support their

testimony. The Handbook also repeats and emphasizes that, “It is also

important to remember a principle we have stated earlier in this Handbook:

the AU cannot accept an explanation from you that conflicts with our

policies.”

• The end of the Vocational Expert Handbook is perhaps the least known

part. Under List of References, various regulation sections and Social

Security Rulings (SSR5) are listed as reference material for vocational

experts to use and with which they should be familiar. The Handbook

states that, “The following is a list of regulation sections and SSRs with

which you should be familiar. Familiarity with the regulations and SSRs

is essential to a complete understanding of the role of vocational evidence
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in Social Security disability adjudication.” The Social Security Rulings

include SSR 83-10, SSR 83-12, SSR 83-14, SSR 85-15, SSR 96-8p,

SSR 96-9p, SSR OO-4p, etc. The Handbook emphasizes to VEs that

the most important thing to remember is that the AU cannot rely on the

VE testimony if it is inconsistent with or contradicts SSA rules and policies.

The Handbook states that the list of references is a partial list of references

with which the vocational expert should be familiar - - “However, we do not

intend this list to be a complete reference to all Social Security policy

related to disability benefits. The AU will tell you if there are other policy

statements with which you must be familiar in a given case.” Cross-

examine the vocational expert on whether the VE’s testimony is consistent

with or inconsistent with any of the Social Security Rulings, regulation

sections, or policies included in the Vocational Expert Handbook and with

which the vocational expert should be familiar. A vocational expert’s

testimony should not be contrary to Social Security Rulings, regulation

sections, or the Vocational Expert Handbook.

• The Biestek case. There is certainly a great deal of concern that vocational

expert opinions about numbers of jobs vary widely. Where appropriate,

further cross-examine the vocational expert with regard to the numbers of

jobs in light of the resource documents and sources used by the VE and

how the VE arrived at the job numbers. There is also concern about

inconsistent vocational expert testimony with regard to other areas in

addition to job numbers, such as off task and number of days missed

testimony.

• Questions attorneys should or should not ask. The Magic Question.
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• The following table lists a few restrictions with corresponding Rulings and

references containing important statements applicable to those restrictions.

Restriction See

Lifting 20 CFR 404.1567; SSR 96-9p;
SSR 96-8p; SSR 83-10

Standing/Walking SSR 96-9p; SSR 83-12;
SSR 83-10; 20 CFR 404.1567

Sitting SSR 96-9p; SSR 96-8p;
SSR 83-12; SSR 83-10;
20 CFR 404.1567

Postural Activities Including SSR 96-9p; SSR 85-15;
Stooping & Bending SSR 83-10; SSR 83-12
Balancing SSR 83-14
Climbing

Bilateral Manual Dexterity SSR 96-9p; SSR 85-15;
Manipulative Limitations SSR 83-12; SSR 83-14
Reaching & Handling SSR 83-10 ; Section 201.00(h)
Pushing & Pulling ofAppendix2

Mental SSR 96-9p; SSR 85-15;
SSR 96-Sp

Effects of Medical Treatment SSR 96-8p

Visual SSR 96-9p

Use of Cane or Assistive Device OPP 80-24;
For Standing & Walking 20 CFR 404.1567(a);

SSR 83-10
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VOCATIONAL EXPERT HANDBOOK
Social Security Administration

Office of Hearings Operations
Office of the Chief Administrative Law Judge

Preface

Thank you for becoming a vocational expert (VE) for the Office of Hearings
Operations (OHO). This handbook provides the basic information you will
need when you participate in administrative law judge (AU) hearings. The
handbook explains Social Security’s disability programs, the appeals process
we use, your role and responsibilities, and technical information you must
know.

We hope that you will find this handbook interesting and useful. If you have
any comments or questions about it, please write or call:

Social Security Administration
Office of Hearings Operations

Office of the Chief Administrative Law Judge
5107 Leesburg Pike, Suite 1608

Falls Church, VA 22041
(703) 605-8500

OHO.OCAU.ME.VE.Program@ssa.gov
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In General-Disability Overview,
Vocational Experts, and the Social
Security Appeals Process

What are Social Security’s Disability Programs?

The Social Security Administration (SSA or agency) administers several
programs that pay disability benefits to individuals. Under Title II of the
Social Security Act1 (Act), disability benefits may be paid to people who work
in “covered” employment or self-employment and who pay sufficient Social
Security taxes2 to become “insured” for disability benefits. There are also
disability benefits that may be paid to the disabled adult children of insured
workers who retire, die, or are themselves disabled, and disability benefits
that may be paid to certain disabled widows and widowers of insured
workers. We often refer to these as “Title II” disability benefits in reference
to the title of the Act that provides for these benefits.

We administer another disability program under Title XVI of the Act. Title
XVI provides payments of Supplemental Security Income (SSI) to individuals
who are age 65 or older, or blind or disabled, and who have limited income
and resources. Title XVI (551) payments are funded from general tax
revenues and not from Social Security taxes, because eligibility for Title XVI
programs is not based on payment of Social Security taxes.

Where Do You Fit In?

We use vocational experts (VE) to provide evidence at hearings before an
administrative law judge (AU).3 At this level of our administrative review
process people ask for a de novo hearing before an AU regarding a prior
determination on their claim for benefits under the Social Security disability
program.

The administrative review process is our term for a multi-step process of
application (or other initial determination) and appeals.

‘The Social Security Act, 42 u.s.c. 301 etseq., is the federal law governing Social Security
benefits.
2 Federal Insurance Contributions Act (FJCA) or Seif-Employment contributions Act (SECA)
taxes.

Hearing office staff select VEs in rotation, subject to the VE’s availability. HALLEX 1-2-5-
52.
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In general, there are four levels in the SSA administrative review process:

• Initial determination

• Reconsideration

• AU hearing

• Appeals Council review

After they complete the administrative review process, claimants who are
still dissatisfied with our final decision generally have the right to appeal to
federal district court.

At the initial and reconsideration levels, State agencies (often called
“Disability Determination Services,” or DDSs) make disability determinations
for us. Although DDSs are State agencies, we fully fund their operations,
and they make disability determinations using our rules. DDSs obtain
medical, vocational, and other evidence they need to make these
determinations, including arranging for independent medical examinations,
which we call “consultative examinations” (CE), when they need them. In
general, the determination at the DDS is made by a team consisting of one
or more medical professionals (called a medical consultant or psychological
consultant; and sometimes a medical advisor) and a lay disability examiner.4
While DDS adjudicators routinely contact claimants to collect information,
they usually do not meet with claimants. The DDS disability determination is
based on an evaluation of the evidence in the claimant’s case file.

Most people who qualify for disability benefits are found disabled by the DDS
at the initial and reconsideration levels. Nevertheless, people whose claims
are denied or who are otherwise dissatisfied with their determinations5 may

Depending on where you work, you may encounter variations to the foregoing procedures.
For example, in some states there is no reconsideration level, and in some, a special kind of
disability examiner called a “single decisionmaker” (5DM) may make the initial
determination alone in some cases without getting input from a medical or psychological
consultant. This is because we are testing variations to our usual processes in some states.
However, section 832 of the Bipartisan Budget Act of 2015, Pub. L. 114-74, 129 Stat. 584,
613, affects the use of an 5DM in that the 5DM testing modification under 20 CFR
4o4.9o6(b)(2) and 416.1406(b)(2) is scheduled to end by the end of calendar year 2018, as
well as the other modification being tested, the disability examiner authority, which allows
the examiners to make fully favorable determinations in quick disability determinations
(QDD) and compassionate allowance (CAL) claims under 20 CFR 404.1615(c)(3) and
416.1015(c)(3). See 81 FR 73027 (10/24/16) and 81 FR 58544 (8/25/16).

For example, some people are found disabled at the DDS level, but not for the entire
period they claimed.
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appeal their claims to the AU hearing level, the level at which you will be
asked to provide evidence.

At certain times, we also review whether people who are already receiving
disability benefits continue to be disabled. When such people are dissatisfied
with our determination about whether they are still disabled, they too can
appeal. The process is somewhat different from the initial claims process,
but like the initial process, it has an AU hearing level, and you may be
asked to provide evidence for such a hearing. We provide more information
about this step beginning on page 22.

What is a “VE”?

VEs are vocational professionals who provide impartial expert opinion
evidence about a claimant’s vocational abilities that an AU considers when
making a decision about disability. As a yE, you will usually testify over the
telephone, although you may be asked to testify by video teleconferencing
(VC) technology or in person at a hearing.6 Sometimes you may provide
opinions in writing by answering written questions called interrogatories
(which we explain on page 41). At all hearings, you should be prepared to
cite, explain, and furnish any sources that you rely on to support your
testimony.

For more information, please refer to Hearings, Appeals, and Litigation Law
(HALLEX) manual section 1-2-5-48.

What is an AL)?

An AU is the official who presides at our administrative hearings. Our AUs
perform a number of duties, including administering oaths, examining
witnesses, receiving evidence, making findings of fact, and deciding whether
an individual is or is not disabled. Our AUs are SSA employees and hold
hearings on behalf of the Commissioner of Social Security.

What is “Disability” for Social Security Programs?

The Act provides two definitions of disability. One definition applies to all
Title II claims and to claims of individuals age 18 and older under Title XVI
(SSI). There is a separate definition for children (individuals who have not
attained age 18) under the Title XVI (551) program.7

6See 20 CER 4o4.g36(cx2) and 416.1436(c)(2).
7The children’s definition is not based on work, so you will not be asked to testify in cases in
which the only issue is whether a child is disabled for Title xvi (SSI) purposes; therefore,
we will not discuss Title xvi (551) childhood disability further in this handbook.
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The general definition of disability under Title II and for adults under
Title XVI is:

[The] inability to engage in any substantial gainful activity by reason
of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than 12 months.8

Under Title II of the Act, a person may also be disabled based on blindness,
which is defined as:

[C]entral visual acuity of 20/200 or less in the better eye with the use
of a correcting lens. An eye which is accompanied by a limitation in
the fields of vision such that the widest diameter of the visual field
subtends an angle no greater than 20 degrees shall be considered
• . . as having a central visual acuity of 20/200 or less.9

The Title XVI (SSI) program contains an identical definition of the term
“blindness” for purposes of determining whether an individual is eligible for
benefits based on blindness under the Title XVI (SSI) program.

Additionally, to be found disabled, the Act requires the person’s impairments
to be so severe that the person is not only unable to do his or perevious
work but cannot, considering his or her age, education, and work
experience, engage in any other kind of substantial gainful work which exists
in the national economy. This provision requires the AU to determine the
claimant’s ability:

• To do previous work, and
• To make an adjustment to other work considering the effects of his

or her medical condition(s) and the vocational factors of age,
education, and work experience.

We have detailed regulations and other rules defining all the terms in the Act
and explaining our requirements for determining disability. We describe
these rules in more detail beginning on page 13.

8 See sections 223(d)(1)(A) and 1614(afl3)(A) of the Act.
See sections 216(i)(1) and 1614 (a)(2 of the Act.
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What Happens at the AL) Hearing?10

In the vast majority of cases at the hearing level, AUs hold hearings at
which claimants, and sometimes other people,11 appear and testify. This
hearing is generally the first time in the administrative review process that
the claimant has a chance to see and talk to the person who will make the
disability decision. However, a claimant may ask the AU to make a decision
without an in-person hearing, based only on the documents in his or her
case record. You may be asked to provide evidence in both kinds of cases,
either by testifying at a hearing or by submitting written responses to
written interrogatories.

At the hearing, the AU will have all of the documentary information that the
DDS considered at the initial and reconsideration levels. The claimant
generally also has submitted more evidence in connection with his or her
appeal. Although AU hearings are more informal than court proceedings,
the AU will swear in the claimant and any other witnesses, including you.
Most claimants are represented by an attorney or other representative, but
there is no requirement that the claimant have a representative. The
hearing is non-adversarial; that is, there is no representative for SSA who
argues in favor of the DDS determination. The AU is responsible for
assisting the claimant and following the Act, regulations, and other rules,
and is an impartial decisionmaker.

The AU will ask you questions before you testify to establish your
independence and impartiality, and your qualifications and competence to
testify in vocational matters. If the AU does not already have it, you should
provide him or her with a written résumé or curriculum vitae summarizing
your experience and background, which the AU will enter into the case
record as evidence. The AU will also ask you whether the résumé or
curriculum vitae is accurate and up to date, and will likely ask you whether
you are familiar with applicable SSA regulations and other rules. The AU
will also ask the claimant and his or her representative, if any, whether they
object to your testifying.

In most cases, yEs will testify by telephone. Increasingly, we have been
using VTC technology to improve our capacity to hold timely hearings. In
some cases, all of the participants in the hearing will be present in the same
room for the hearing. Regardless of how the testimony is given, the AU will
question the claimant, you, and any other witnesses. The claimant and his

° See page 10 of this handbook for additional information about prehearing review and
preliminary questions the AU will ask you to establish your expertise and impartiality.
“ Such as family members and medical and vocational expert witnesses.
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or her representative will also have an opportunity to question you and other
witnesses and to make arguments to the AU. The AU has the authority to
determine the propriety of any questions asked. The agency makes an
audio recording of the hearing.

You may be present throughout the entire hearing or the AU may decide
that you should come into the hearing at a specific time. If you are not
present throughout the hearing, the AU may summarize the claimant’s
relevant vocational testimony.

After the hearing, the AU will generally consider all the evidence and issue a
written decision. Sometimes the AU will get more information after the
hearing that necessitates obtaining additional information from the
vocational expert. The AU may then ask you to answer written
interrogatories.12 These may be the AU’s own questions or questions
submitted by the claimant or his or her representative. The AU may also
decide to hold another hearing, called a supplemental hearing.

What is the Appeals Council?

The Appeals Council is the last level of appeal within SSA. There are no local
Appeals Council offices. The Appeals Council’s headquarters is in Falls
Church, Virginia; it also has offices in Arlington, Virginia and Baltimore,
Maryland.

If the claimant is dissatisfied with the AU’s decision, he or she may request
Appeals Council review. The Appeals Council may grant, deny, or dismiss
the request for review. If the Appeals Council denies the request to review
the AU’s decision, the AU’s decision will become SSA’s final decision. If the
Appeals Council grants the request for review, it may make its own decision
reversing, modifying, or affirming the AU’s decision. In that case, the
Appeals Council’s decision becomes SSA’s final decision.

In most cases, when the Appeals Council grants a request for review, it does
not make its own decision. Instead, the Appeals Council remands (La,
returns) the case to the AU for additional action, including possibly a new
hearing and decision. You may be asked to testify at an AU hearing that
results from an Appeals Council remand.

‘2lnterrogatories are explained on page 41.
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What are Federal Court Appeals?

If the claimant is dissatisfied with SSA’s final decision in the administrative
review process, he or she may file a civil action in a federal district court.
The district court may affirm, modify, or reverse SSA’s final decision. In
some cases, the district court will remand the case to SSA for further
proceedings, which may include a new AU hearing and decision. You may
be asked to testify at an AU hearing that results from a district court
remand.

The claimant can continue to appeal his or her case in the federal courts to a
United States Court of Appeals (“circuit court”) and eventually to the
Supreme Court of the United States, although this is extremely rare. At
each of these levels, it is possible that the court will remand the case to SSA
for a new hearing at which you may be asked to testify.
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Role of the VE

Responsibilities of the VE

AUs use yEs in many cases in which they must determine whether a
claimant can do his or her previous work or other work.’3 A VE provides
both factual and expert opinion evidence based on knowledge of:

• The skill level and physical and mental demands of occupations.

• The characteristics of work settings.

• The existence and incidence of jobs within occupations.

• Transferable skills analysis and SSA regulatory requirements for
transferability of work skills.

While not a definitive list of job requirements, an ideal VE will have:

• Up-to-date knowledge of, and experience with, industrial and
occupational trends and local labor market conditions.

• An understanding of how we determine whether a claimant is
disabled, especially at steps 4 and 5 of the sequential evaluation
process we describe beginning on page 14.

• rnvolvement in or knowledge of vocational counseling and the job
placement of adult, handicapped workers into jobs.

• Knowledge of, and experience using, vocational reference sources
of which the agency has taken administrative notice under 20 CFR
404.1566(d) and 416.966(d), including:

—* The Dictionary of Occupational Titles (DOT) and the Selected
Characteristics of Occupations Defined in the Revised Dictionary
of Occupational Titles (SCO);’4

-÷ County Business Patterns and Census reports published by the
Bureau of Census;

See 20 CFR 404.1560(b)(2), 404.1566(e), 416.96o(b)(2), 416.966(e).
‘ For simplicity, we refer only to the DOT in the remainder of this handbook. It should be
understood that when we refer to the DOT, we mean the sco as well whenever appropriate.
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—* The Occupational Outlook Handbook published by the Bureau of
Labor Statistics; and

—> Any occupational analyses prepared for SSA by various state
employment agencies.

We have rules for determining whether a claimant can make an adjustment
to work other than work that he or she previously performed. AUs
frequently ask for VE testimony in these cases. We provide more details
regarding these issues later in this handbook.

At the Hearing

You will provide evidence by answering questions posed by the AU and the
claimant or the claimant’s representative. Questions will typically be framed
based on hypothetical’5 findings of age, education, work experience, and
functional limitations. You may answer questions about issues that could be
decisive in a case, such as whether a claimant could still do his or her
previous work given hypothetical findings about functional limitations an AU
will provide you. You should never comment on medical matters, such as
what you believe the medical evidence indicates about the claimant’s
diagnosis or the functional limitations caused by the claimant’s
impairment(s) (SSA’s term for medical conditions), or whether you believe
the claimant is disabled.

If you have any questions—e.g., about an aspect of a claimant’s testimony—
or you need more information, you should inform the AU. The AU will
decide whether the information is pertinent and how it should be elicited.

The AU will not rely on your testimony alone to make his or her ultimate
decision about disability or any of the vocational findings that go into the
decision. The AU will consider your testimony together with the other
evidence in the case record, including the claimant’s testimony at the
hearing and any other testimony. Your testimony may also help the AU
determine whether he or she needs more evidence in order to make a
decision.

Conduct of the VE

You are giving sworn testimony and should conduct yourself as if you are
testifying in a civil or criminal court. Give complete answers to the questions
you are asked, and do not volunteer information. Whenever possible, you

‘ See page 35 for further information on hypothetical findings.

________
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should phrase your answers in lay terms. To ensure impartiality, you must
avoid any substantive contact with the AU before or after the hearing, and
avoid face-to-face or telephone contact with the claimant or his or her
representative, both before and after the hearing. You must disqualify
yourself if you believe that you cannot be completely impartial, have prior
knowledge of the case, or have had prior contact with the claimant.
However, the AU will not disqualify you merely because you testified in a
previous case regarding the same claimant.

Pre-Hearing Preparation

The AU will generally provide you with relevant portions of the case file
before the hearing. (You must fully understand the importance of proper
handling of this information; please read the next section “Protecting
Personally Identifiable Information (PH)” carefully.) This information will
give you a chance to become familiar with the vocational evidence in the
claim. It will also prepare you to answer the kinds of questions—such as
questions about the requirements of the claimant’s previous work—you can
expect to get at the hearing. If after reviewing this information you believe
that you need more information to provide adequate testimony, you should
prepare a written list of your questions and refer them to the AU.

Generally, the period under consideration for establishing disability in initial
claims begins with the date the claimant alleges that he or she became
disabled (commonly referred to as the alleged onset date, or AOD) and goes
through the date of the Au’s decision. However, there are situations
requiring evaluation of the claimant’s medical condition at an earlier time’6
or starting at a later time. The AU will advise you of the period under
consideration.

Protecting Personally Identifiable Information (P11)

SSA defines P11 as any information that can be used to distinguish or trace
an individual’s identity (such as his or her name, Social Security number,
biometric records, etc.) alone, or when combined with other personal or
identifying information that is linked or linkable to a specific individual (such
as date and place of birth, mother’s maiden name, etc.). SSA is mandated
to safeguard and protect the PH entrusted to the agency’7 and to
immediately report breaches to the Department of Homeland Security.

For example, as we note in the next section, a worker’s insured status under Title 11 can
expire. In this situation, the worker can still qualify for disability benefits, but must show
that he or she was disabled on or before this date last insured.
7See section 1106 of the Act and S u.s.c. 552a.
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The claimant information the AU provides to you, which may be in paper or
electronic form, must be protected against loss, theft, or inadvertent
disclosure. Failure to take the proper steps to protect this information, or
failure to immediately report to SSA when you suspect P11 is compromised,
could adversely affect your standing and may result in termination of your
contract. To maintain good standing with SSA, follow these instructions to
reduce the risk of P11 loss, theft, or inadvertent disclosure:

• Ensure your employees or associates are fully aware of these
procedures and the importance of protecting PH.

• If you are expecting to receive claimant information from SSA, and
you have not received it within the expected time frame, immediately
notify your SSA contact or alternate contact.

• Secure all SSA claimant information in a locked container, such as a
locked filing cabinet, or while in transit, in a locked briefcase.

• Once you arrive at your destination, always move P11 to the most
secure location. Do not leave P11 locked in a car trunk overnight.

• When viewing a claimant’s file, prevent others in the area from
viewing the file’s contents.

• Ensure PH is appropriately returned or, upon receiving SSA’s approval,
destroyed when no longer needed. Media must be destroyed in a
manner that prevents unauthorized disclosure of sensitive information.
Appropriate destruction techniques include shredding, pulverizing, and
burning.

In the event of a loss, theft, or disclosure you must immediately notify your
primary SSA contact or alternate contact. Report the following information,
as completely and accurately as possible:

• Your contact information
• A description of the loss, theft, or disclosure, including the

approximate time and location of the incident
• A description of safeguards used, as applicable
• Whether you have contacted, or been contacted, by any external

organizations (La, other agencies, law enforcement, press, etc.), and
whether you have filed any other reports

• Any other pertinent information

If you are unable to reach your SSA contacts, call SSA’s National Network
Service Center (NNSC) toll free at 1-877-697-4889. Provide them with the
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information outlined above. Record the Change, Asset, and Problem
Reporting System (CAPRS) number which the NNSC will assign to you.
Limit disclosure of the information and details about the incident to only
those with a need to know. The security/PU loss incident reporting process
will ensure that SSA’s reporting requirements are met and that security/PH
loss incident information is only shared appropriately.

Delay in reporting may adversely affect SSA’s ability to investigate and
resolve the incident and may contribute to suspension or termination of your
contract.

12
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Determining Disability

You may be asked to give evidence in any kind of disability case under the
programs we administer, except childhood disability cases under Title XVI.
Most often, you will be giving evidence in cases of insured workers (see page
1) under Title II and adults claiming SSI disability benefits under Title XVI,
or “concurrent” claims for both types of benefits. Less often, you may
testify at hearings concerning the other kinds of disability cases described
below.

Detailed Definitions of Disability

The Act defines disability in all Title II claims and in adult Title XVI claims as
the inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment(s) which can be
expected to result in death, or which has lasted or can be expected to last
for a continuous period of not less than 12 months.18 The latter part of the
definition is the “duration requirement.”

“Inability to engage in any substantial gainful activity” means that a
claimant’s impairment(s) must not only prevent him or her from performing
previous work but from making an adjustment to any other kind of
substantial gainful work that exists in significant numbers in the national
economy, considering his or her age, education, and previous work
experience. The law specifies that it is irrelevant whether:

• The work exists in the immediate area where the claimant lives,

• A specific job vacancy exists, or

• The claimant would be hired if he or she applied for work.

In other words, the question is not whether the claimant can get a job, only
whether he or she can do it.

“As we have already noted, there is also a statutory definition of blindness under Titles H
and xvi, but under Title II, blindness is a kind of “disability,” while under Title xvi it is a
category separate from “disability.” There is also a separate definition of disability under
Title II for people who are at least 55 years old and blind. These technical, legal distinctions
do not affect your work as a vocational expert. We provided the statutory definition of
blindness on page 4 of this handbook.
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Determining Initial Disability for All Title II and Adult
Title XVI Cases

The Sequential Evaluation Process

We have extensive regulations and other rules that interpret the provisions
of the Act described above and instruct our AUs and other adjudicators on
how to determine whether a claimant is disabled. The rules interpreting the
basic definition of disability for adults provide a five-step sequential
evaluation process that we use to determine whether a claimant is disabled.
We use different sequential processes to determine whether beneficiaries
continue to be disabled (Continuing Disability Review, or CDR, and
redeterminations of the disability of individuals who qualified for Title XVI
(SSI) benefits as children when they reach age 18).

The sequential evaluation process requires the adjudicator to follow the
steps in order, and at each step, either make a decision, in which case the
evaluation stops, or decide that a decision cannot be made at that step.
When the AU determines that a decision cannot be made at a given step, he
or she goes on to the next step(s) until a decision can be made. 20 CFR
404.1520 and 416.92O.’

Note that for each of the first four steps described below, we explain that the
AU may stop and make a decision. However, with some exceptions,2° AUs
generally do not make their decisions at the hearing. AUs generally issue a
written decision some time after the hearing. AUs generally ask for
information relevant to all of the steps of the sequential evaluation process
at the hearing. The description below explains the steps that an AU follows
when making disability decisions.

STEP 1: Is the claimant engaging in substantial gainful activity?2’

Substantial gainful activity (SGA) is work activity that: (a) involves doing
significant physical or mental activities; and (b) is usually done for pay or

19 “20 CFR” is a reference to Title 20 of the code of Federal Regulations (cFR). The CFR is a
compilation of all federal regulations, and Title 20 contains SSA’s regulations. Regulation
section numbers that start with the number “404” are Title II regulations; those that start
with the number “416” are for Title XVI. See the List of References at the end of this
handbook for more information about our regulations and other rules.
20 The most common exception is under a rule we have that allows an AU to announce at
the hearing that he or she has found that the claimant is disabled. AU5 cannot announce
denial decisions at the hearing.
21 20 CFR 404.1574, 404.1575, 416.974, and 416.975 provide evaluation guides for
determining whether work is SCA.
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profit, whether or not a profit is realized. Generally, we do not consider
activities like self-care, household tasks, hobbies, therapy, school
attendance, club activities, or social programs to be substantial gainful
activity.

SGA is most often measured by gross monthly earnings. When countable
monthly earnings are above a prescribed amount, which increases each
year, the claimant is generally considered to be engaging in SGA. Self-
employed individuals are engaging in SGA when they perform significant
services in a business, work comparable to unimpaired individuals, or work
which is worth the prescribed monthly SGA amount. Since the basic
definition of disability is “inability to engage in any substantial gainful
activity,” we find that a claimant who is actually doing SGA is “not disabled”
regardless of the severity of his or her impairment(s).

STEP 2: Does the claimant have a “severe” impairment?

The AU will generally consider two issues at this step: whether the claimant
has a “medically determinable impairment” and, if so, whether it is “severe”
and meets the duration requirement.22 The Act requires that the claimant
show the existence of an impairment by medically acceptable clinical and
laboratory diagnostic techniques, which we often refer to as “objective”
medical evidence.

The word “severe” is a term of aft in SSA’s rules. An impairment or a
combination of impairments is “severe” if it significantly limits a claimant’s
ability to do one or more basic work activities needed to do most jobs. See
20 CFR 404.1520(c), 404.1521, 416.920(c), and 416.921. Under SSA’s
rules, abilities and aptitudes necessary to do most jobs include physical
functions, such as walking, standing, sitting, lifting, pushing, pulling,
reaching, carrying, handling, seeing, hearing, and speaking. They also
include mental functions, such as understanding, carrying out and
remembering simple instructions; using judgment; responding appropriately
to supervision, co-workers, and usual work situations; and dealing with
changes in a routine work setting. 20 CFR 404.1521 and 416.921.

Even though the rules defining a “severe” impairment refer to basic work-
related activities, you should not expect to provide any testimony about this
step of the process. The AU will determine whether the claimant has any
medically determinable impairments, whether they result in limitations, and

22 There is no requirement to establish a medically determinable impairment that results in
blindness under Title XVI.

is Vocational Exnert Handbook



whether any limitations affect the claimant’s ability to do basic work-related
activities, and should not need any information from you for these issues.

If the claimant does not have a medically determinable impairment, or if the
medically determinable impairment(s) is not “severe,” the claimant is not
disabled and the analysis stops. If the claimant has at least one “severe”
medically determinable impairment or a number of non-severe impairments
that are severe when considered in combination, the AU goes to the next
step.

STEP 3: Does the claimant have an impairment(s) that meets or
medically equals a listed impairment in the Usting of
Impairments?

The AU will find that the claimant is disabled when the objective medical
evidence and other findings associated with the claimant’s medically
determinable impairment(s) satisfies all of the criteria for an impairment
described in the Usting of Impairments (Ustings) set out in Appendix 1,
Subpart P of Part 404 of our regulations,23 and meets the duration
requirement. Disability may also be established when the claimant has an
impairment or a combination of impairments with findings that do not meet
the specific requirements of a listed impairment but are medically equivalent
in severity to the findings of a listed impairment and meet the duration
requirement.

The Listings describe, for each “body system,” medically determinable
impairments and associated findings that we consider severe enough to
prevent an adult from doing “any gainful activity” regardless of his or her
age, education, or work experience. Note that this is a stricter standard
than the standard in the basic definition of disability for adults: “any
substantial gainful activity.” The listings describe a higher level of severity
because they do not consider the vocational factors of previous work
experience, age, and education that are considered at the last step of the
sequential evaluation process.

You will not be asked to testify about anything related to the Listings.

Residual Functional Capacity (RFC)

If the claimant is not engaging in SGA and has at least one severe
impairment that does not meet or medically equal a listing, the AU must

23 We print the Listings only in Part 404 (the Title II regulations) to save space in the cFR.
They also apply to Title XVI.
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assess the claimant’s RFC before going on to step 4. The RFC assessment is
a description of the physical and mental work functions the claimant can still
perform in a work setting on a sustained basis despite his or her
impairment(s).

The RFC is the most that the claimant can still do despite the limitations
caused by his or her impairment(s), including any related physical or mental
symptoms, such as pain, fatigue, shortness of breath, weakness, or
nervousness. However, at the hearing the AU may describe the claimant’s
functioning in terms of limitations and restrictions as well.

Note that the AU must consider limitations from all of the claimant’s
impairments, including limitations from any medically determinable
impairment that is not “severe.” As you saw under step 2, our definition of
“severe” is based on work functioning. Therefore, an impairment that is not
“severe” might still cause some slight or minimal limitations in functioning,
and those limitations might affect the claimant’s ability to do some jobs or
job functions.

You should not be asked your opinion about the claimant’s RFC, functional
abilities, limitations, or restrictions. If you are asked about these topics (by
an AU, a claimant, or a representative), you should not respond. Instead,
as we explain below, the AU will pose one or more questions to you (called
hypotheticals, see page 35) that will include various possible RFC findings
that he or she might make.

There are two important additional agency policies about RFC you should
know:

• First, the RFC is generally what an individual can still do on a
“regular and continuing basis,” 8 hours a day, for 5 days a week, or
an equivalent work schedule; that is, in a work setting.24

• Second, the RFC considers only the effects of the claimant’s
medically determinable impairment(s). By rule, the AU cannot
consider the claimant’s age, sex, body habitus,25 or overall

24 In some cases, the AU may ask you a hypothetical that is not consistent with full-time
work. There are two main situations in which this will happen: 1. The AU is posing a
hypothetical RFC that assumes that he or she has accepted a claimant’s alleged limitations,
and those allegations are inconsistent with full-time employment. 2. The AU is trying to
determine whether the claimant is capable of doing previous work that was part-time work.
25 Note, however, that SSA may consider obesity to be a medically determinable
impairment. Social Security Ruling (SSR) 02-flip.
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conditioning when determining RFC, but only limitations that result
from documented medically determinable impairments.

See SSR 96-82, Titles II and XVI: Assessing Residual Functional Capacity in
Initial Claims.26

The AU evaluates the claimant’s ability to meet the physical, mental,
sensory, and other requirements of work. The AU considers physical
abilities, including: exertional activities (e.g., sitting, standing, walking,
lifting, carrying, pushing, and pulling); postural activities (e.g., stooping,
climbing); manipulative activities (e.g., reaching, handling); vision; the
physical aspects of communication (hearing, speaking); and environmental
factors (e.g., tolerance of temperature extremes or dusty environments).
The AU will also consider mental functions (e.g., understanding and
remembering instructions of various complexities, concentrating, getting
along with coworkers and the public, responding appropriately to
supervision, and responding to changes in the workplace).

As suggested in the preceding paragraph, our rules recognize the same
seven exertional (strength) limitations as in the DOT. All other physical
limitations (including postural, manipulative, communicative, visual, and
environmental) and mental limitations are nonexertional. Our rules also use
the same strength ratings to categorize work as in the DOT (sedentary,
light, medium, heavy, and very heavy).

STEP 4: Can the claimant do past relevant work?

After assessing the RFC, the AU will decide whether the claimant is able to
do any past relevant work (PRW), either as the claimant actually performed
it or as the work is generally performed in the national economy. The term
“PRW” is generally defined as the work the claimant performed at the SGA
level within the last 15 years (or before certain ending dates specified in our
rules) and includes only jobs that lasted long enough for the claimant to
learn to do them.

The AU will make this determination by comparing the claimant’s RFC with
the requirements of these jobs. For this step of the sequential evaluation
process, the AU may call on you to provide information about such issues
as:

‘ Although SSRs do not have the force and effect ci the law or regulations, they are binding
on all components of SSA, including AUs and other adjudicators. See the List of References
at the end of this handbook, or click for a list of important SSRs that you may need to
consult.
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• What a claimant’s jobs were in the 15 years before the hearing or
another date that the AU specifies,

• Whether they lasted long enough for the claimant to learn how to
do them,

• The physical and mental demands of a job as the claimant says he
or she actually performed it, and

• The physical and mental requirements of the job as it is usually
performed in the national economy, if it is performed in the national
economy.27

At each hearing, please be prepared to cite, explain, and furnish any sources
upon which you rely in your testimony.

If there is PRW that the claimant can still do, the claimant is not disabled
and the analysis stops. If the claimant cannot do any PRW, or does not have
any PRW, the AU will continue to the last step.

STEP 5: Can the claimant do other work?

If the AU finds that the claimant can no longer do any PRW, or the claimant
does not have any PRW, the AU must finally consider whether the claimant
can make an adjustment to other work that exists in significant numbers in
the national economy. In making this finding, the AU must consider the
claimant’s RFC, age, education, and past relevant work experience. To do
this, the AU must refer to the Medical-Vocational Guidelines, in Appendix 2
of Subpart P of Part 404 of our regulations28 (often called the grid rules or
the grids).29 Appendix 2 includes three tables with rules that provide a
matrix of various combinations of REC, age, education, and past relevant
work experience. When the facts of a claimant’s case match a grid rule
exactly, the rule directs a conclusion of either “disabled” or “not disabled.”

27 Work a claimant performed outside of the United States can be PRw, but in that case, we
consider only how the claimant actually performed it, not how it is usually performed in
another country. See SSR 82-40. Also note that PRW does not have to exist in significant
numbers, so you will not have to be prepared to testify about numbers of jobs with regard
to a claimant’s PRW. The issue of significant numbers arises only at step 5.
28 In some cases, an AU can find that a claimant is disabled under special rules that do not
involve the grid rules we discuss in the rest of this paragraph and in more detail later in this
handbook. You do not need to know about these rules. In the unlikely event that an AU
needs your testimony to determine whether one of the special medical-vocational profiles
applies in a case, he or she will give you instructions.
29 We print the grid rules only in Part 404 (the Title II regulations) to save space in the cFR.
They also apply to Title xvi.
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If the claimant’s characteristics do not match a grid rule, the AU must use
the rules in Appendix 2 as a framework for decisionmaking. You will often
be asked to testify in the latter type of case. We provide more information
about the grid rules, the vocational factors, the other terms related to
step 5, and questions you should be prepared to answer beginning on page
24 of this handbook.

Again, at the hearing, please be prepared to cite, explain, and furnish any
sources that you reiy on to support your testimony.

At this last step of the sequential evaluation process, the AU must decide
whether the claimant is disabled. If the claimant can make an adjustment to
other work that exists in significant numbers in the national economy, he or
she is not disabled. If the claimant cannot make an adjustment to other
work that exists in significant numbers in the national economy, the claimant
is disabled.

NOTE: The Act provides that a claimant will not be found disabled if the
claimant has drug addiction or alcoholism (DAA) and the DAA is a
contributing factor that is “material” to the finding that the claimant is
disabled. In other words, if the AU determines that a claimant is disabled
and that he or she has DAA, the AU must also determine whether the
claimant would still be disabled if he or she stopped using drugs or alcohol.
In this case, the AU will go through the sequential evaluation process again
and make findings based on an assumption that the claimant has stopped
substance use. This means that the AU may pose more questions to you
about a claimant’s ability to do previous work or other work based on a
hypothetical RFC assessment that assumes that the claimant’s DAA has
stopped.
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Determining Continuing Disability

In addition to adjudicating appeals involving a claimant’s initial entitlement
to disability beneFits, AUs also adjudicate appeals of determinations that
individuals who were previously awarded disability benefits are no longer
“disabled.” There are two basic types of cases in this category.

From time to time, we review the continuing disability of both
adults and children under Titles II and XVI.3° We refer to these
cases as continuing disability reviews (CDR), or “cessation” cases.

Title XVI also requires that we redetermine the eligibility of
individuals who qualified for Title XVI (SSI) as children when they
reach age 18, using the adult rules for initial disability claims. We
refer to these cases as age-lB redetermination cases.

In these type of cases, the DDS will have already determined that the
individual’s disability ended on a specific date. The AU then considers
whether the individual’s disability actually ended on that date, at a later
date, or not at all. In some—but not all—cases, the AU will consider
whether the individual has become disabled again even if the disability did
end in the past. The AU will give you instructions, and you will be asked
questions, appropriate to the issues of the specific case.

As we have already noted, we use a different sequential evaluation process
to evaluate whether an individual continues to be disabled than the one we
use in initial claims for disability benefits. This is because there are different
standards in the Act for determining, with a CDR, whether disability has
ended. 20 CFR 404.1594, 416.994, and 416.994a.3’ In a CDR, the AU
must determine whether the evidence shows medical improvement in the
individual’s condition from the most recent favorable medical decision that
the claimant was disabled or continued to be disabled. There are few
differences between the opinions you will be asked to give in these cases
and the opinions you are asked to give in cases involving initial applications
for benefits.

° we review cases at frequencies ranging from as little as 6 months after the decision date,
up to about 7 years, depending on the probability that the individual’s impairment(s) will
improve to the point of nondisability. We do not send all individuals’ cases to the DDS for a
medical review. In many cases, we determine through a questionnaire we call a “mailer”
that the individual’s disability continues.
31 The COR sequential evaluation processes in Title Ji and Title xvi are slightly different
from each other, but the differences do not affect your work as a yE.
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CDRs and Medical Imnrovement

The Act provides that we generally cannot find that an individual’s disability
has ended unless we have evidence showing that:

• The impairment(s) upon which we last found him or her to be
disabled or still disabled has medically improved, 32

• The medical improvement is “related to the ability to work,” in the
case of adults,33 and

• The individual is not disabled under the basic definition of disability.

To determine whether medical improvement has occurred, the AU will look
only at the impairment(s) the individual had at the time of our most recent
favorable disability decision; that is, either our initial decision that the
individual was disabled or, if more recent, our last determination that the
individual was still disabled. We call this the comparison point decision
(CPD). The AU will compare the medical severity of the CPD impairment(s)
at the time of the DDS’s cessation determination to the severity of those
impairments at the time of the CPD.34 Medical improvement is any decrease
in the medical severity of those CPD impairments as shown by changes
(improvement) in the signs, symptoms, and laboratory findings associated
with the impairment(s).35

We have complex rules defining what the term “related to the ability to
work” means. Even if there has been medical improvement related to the
ability to work, the AU will find that disability continues if the individual has
an impairment(s)—including any new impairment(s) that was not present at
the time of the CPD— or a combination of impairments that meets the basic
definition of disability; that is, if he or she is unable to engage in SGA.
Suffice it to say that an AU may ask for your opinions about the same issues
on which you will be testifying in hearings on initial claims.

NOTE: There is one important policy of which you should be aware. As we
have explained, PRW is generally work that was performed in the past 15
years. However, we have a special rule for CDRs. We do not count work a
person is doing or has done during a current period of entitlement based on

32There are certain specific and very limited exceptions to the requirement for showing
medical improvement. See 20 CFR 404.1594(d) and (e), 416.994(b)(3) and (4), and
416.994a(e) and (0.

There is no corresponding provision for children under Title XVI.
20 CFR 404. 1594(b)(7), 416.994(b)(1)(vii), and 416.994a(b)(1).
20 CFR 404.1594(c)(2), 416.994(b)(2), and 416.994a(c).
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disability as PRW when an AU determines whether the individual’s disability
has ended and must determine:

• Whether the individual has regained the ability to do any PRW, or

• Whether the individual has regained the ability to do other work.

See 20 CFR 404.1594(i) and 416.994(b)(S).

Age-18 Redeterminations

Title XVI of the Act requires that we “redetermine” the eligibility of
individuals who were eligible for a Title XVI (551) payment as a child when
they reach age 18. The Act specifies that we must use the rules we use
when we determine initial disability in adults, and not the medical
improvement review standard we use in CDRs. Under our regulations, for
age-18 redeterminations, we use the adult sequential evaluation process we
use to evaluate disability in initial adult claims, except that we do not use
step 1 (Is the claimant engaging in SGA?). 20 CFR 416.987. Any testimony
you give in these cases will be the same kind of testimony you give in initial
adult claims.
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The Medical-Vocational Guidelines in Appendix 2 to
Subpart P of Part 404 (the “Grid Rules”)

Our rules for determining disability at step 5 are very complex, and it would
be impossible to explain them all in this handbook. Most of your testimony
will be in cases involving determinations at step 5, so it is important that you
read Apnendix 2 (the Medical-Vocational Guidelines, or “grid rules”), the
other regulations about how we make determinations at step 5,36 and the
SSRs we list at the end of this handbook, to gain an understanding of what
the AU will consider and ask you to testify about.

We begin with an overview of the grid rules and how the AU will make
decisions using them. We follow with definitions of the vocational factors
and other terms we use at this step and under the grid rules.

The most important thing to remember is that the AL) cannot rely on
your testimony if it is inconsistent with or contradicts our rules, so
you must be aware of our various definitions and of how the grid
rules work.

Introduction to the Grid Rules

In legal terms, the claimant generally has the “burden” of proving his or her
disability claim. However, our rules provide that SSA has a limited burden of
providing evidence that work exists in significant numbers in the national
economy that the claimant can do given his or her REC and vocational
factors, when we find that a claimant is not disabled at step 5 of the
sequential evaluation process. Proper application of the grid rules can
satisfy this burden. The grid rules provide necessary supportin.g evidence of
the existence of work in the national economy. They also help to ensure
consistent decisionmaking at step 5. Nevertheless, yEs are also an
important source of information about the existence of work and claimants’
abilities to adjust to other work. AUs frequently use yEs to help them make
their decisions at step 5.

The grid rules take administrative notice of the existence of unskilled jobs in
the national economy so that the AU does not need to obtain other evidence
of the existence of such work in every case that he or she denies at step 5.
The regulations establish that there are approximately 200 unskilled
sedentary occupations, 1,400 light unskilled occupations (or a total of 1600
sedentary and light occupations), and 900 medium unskilled occupations (or
a total of 2500 sedentary, light, and medium occupations), with each

36 See page 19 and the List of References.

—-______
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occupation representing numerous jobs in the national economy. This
information was established by various vocational resources SSA consulted
when the rules were issued and at various times since; because the
information has already been established in our regulations, we can take
“administrative notice” of it without have to prove it again in every case.

Appendix 2 provides both a series of general and specific narrative
guidelines for considering the effects of RFC, age, education, and work
experience in determining whether an individual can make an adjustment to
other work, and three “tables” that contain the specific rules. Each table
addresses a different “maximum sustained work capability” or REC;
sedentary unskilled occupations (Table No. 1), light unskilled occupations
(Table No. 2), and medium unskilled occupations (Table No. 3). Within each
table are rules for people with the defined exertional RFC for the table and
different combinations of age, education, and previous work experience.37
When all of the facts of an individual’s case match with all of the criteria of a
particular rule, the rule directs a conclusion as to whether the individual is or
is not disabled.

In order to do the full range of unskilled work in each of the exertional
categories in the three tables,38 the individual must have the capability to do
all or substantially all occupations existing at an exertional level required of
the work as defined in our regulations and SSRs. Additionally, he or she
must not have any nonexertional limitations (physical or mental) that would
significantly reduce the number of occupations in one of the tables.

When an individual has an exertional or nonexertional limitation(s) that
significantly affects the ability to do the full range of work that is
administratively noticed in a table, the rules in the table do not direct the
decision as to whether the person is or is not disabled. In those cases, the
AU must use the rules as a framework for decisionmaking. The AU may
obtain VE evidence to help determine whether there are jobs that exist in
significant numbers in the national economy that the claimant can do.
However, an AU may not rely on evidence provided by a VE if that evidence
is based on underlying assumptions or definitions that are inconsistent with
our regulatory policies or definitions.

To illustrate how the grid rules work, we provide an excerpt from
Table No. 2, which we use in cases in which the claimant has the RFC for
“light” work.

‘ Note that the tables do not cover every possible combination of factors.
° That is, all or almost all of the 200 sedentary unskilled occupations; 1600 sedentary and
light unskilled occupations; or 2500 sedentary, light, and medium unskilled occupations.
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Table No. 2—Residual Functional Capacity: Maximum Sustained Work

Capability Limited to Light Work as a Result of Severe Medically

Determinable Impairment(s)

. Previous work -

Rule Age Education - Decision
experience

202.01
Advanced

Limited or less Unskilled or none Disabled.
age

202 02 do do
Skilled or semiskilled—

Do
*

skills not transferable

Skilled or semiskilled— Not
202.03 do do 1skills transferable1 disabled.

High school graduate or more—does
202.04 do not provide for direct entry into skilled Unskilled or none Disabled.

workt21

High school graduate or more— ot
202.05 do provides for direct entry into skilled do

disabled.
workt2i

High school graduate or more—does
Skilled or semiskilled—

202.06 do not provide for direct entry into skilled
skills not transferable

Disabled.

work[ I

Skilled or semiskilled— Not
202.07 do do 2skills transferable1 disabled.

High school graduate or more—
. . . Skilled or semiskilled—

202.08 do provides for direct entry into skilled
skills not transferable

Do.

work1

Closely

202.09
approaching Illiterate or unable to communicate in

Unskilled or none Disabled.
advanced English

age

Limited or less—at least literate and Not
202.10 do . do

able to communicate in English disabled.

. Skilled or semiskilled—
202.11 do Limited or less . Do.

skills not transferable

Skilled or semiskilled—
202.12 do do . Do.

skills transferable

202.13 do High school graduate or more Unskilled or none Do.

Skilled or semiskilled—
202.14 do do Do.

skills not transferable

Skilled or semiskilled—
202.15 do do skills transferable

Do.

202.16
Younger Illiterate or unable to communicate in

Unskilled or none Do.
individual English

202 17 do
Limited or less—at least literate and

do Do
able to communicate in English

Do.” is an abbreviation for “Ditto.”
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202.18 do Limited or less Skilled or semiskilled— Do.skills not transferable
Skilled or semiskilled—

202.19 do do skills transferable Do.

202.20 do High school graduate or more Unskilled or none Do.
Skilled or semiskilled—

202.21 do do . Do.skills not transferable

20’ 22 do do
Skilled or semiskilled— Doskills transferable

As you can see in the table excerpt, the older a claimant is, the issue of
work adjustment becomes more significant. For example, Under
rules 202.13-202.15, we would not find a 54-year-old39 high school graduate
who can do the full range of light work disabled, regardless of his or her
work experience. At age 55,40 we would find the same person disabled,
unless he or she has skills that are transferable to skilled or semiskilled work
that is within his or her RFC. Education, including literacy and the ability to
communicate in English, can also have an effect on the disability decision;
see rule 202.09.

In many cases, the rules do not direct a decision. For example, under our
definition of “sedentary” work, a claimant must be able to sit for
approximately 6 hours in an 8-hour workday on a sustained basis in order to
do the full range of sedentary work. In order to do the full range of light
work, a claimant must be able to stand and walk for a total of approximately
6 hours in an 8-hour workday on a sustained basis. In many cases, the
rules do not direct a decision. For example, a claimant’s exertional
limitations might fall between the exertional levels of sedentary and light
work, such that the claimant might not be able to perform the “full range” of
sedentary or light unskilled work represented by the rules. In such cases,
the AU cannot use a grid rule to “direct” the decision.

In such cases, an AU may ask you to testify about the existence of
occupations that a claimant with this RFC could do and about the claimant’s
ability to make an adjustment to other work considering the claimant’s age,
education, and any past relevant work experience. You will also have to be
prepared to provide estimates of the number of jobs within each occupation
both locally and nationally, whether the occupations are described in the
DOT, and if they are, whether your description of the occupation is
consistent with the DOT’S description. Your testimony must also be
consistent with our regulatory definitions and requirements, including the
grid rules. For example, as we illustrated above, under the grid rules a 55-

g That is, “closely approaching advanced age.” See definitions in section 2 below.
° That is, “advanced age.”
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year-old high school graduate who can do the full range of light and
sedentary work is disabled unless he or she has transferable skills.
Therefore, you should not testify that there are sedentary or light
occupations that a hypothetical 55-year-old high school graduate who is
limited to less than the full range of light work can do.41

yEs can also be especially helpful in cases in which claimants have only
nonexertional limitations or both nonexertional and exeftional limitations.
For example, claimants with mental impairments and no physical limitations
generally have the exertional capability to do work at every exertional level,
including heavy and very heavy work, but may not be able to do every job
that we take administrative notice of because of limitations from their
mental disorders; e.g., they may not be able to do jobs that require frequent
interaction with the public. In such cases, the AU may ask you for
information about the effect of the impairment on the individual’s
occupational base, a term we use to describe the number of occupations that
an individual is capable of performing. See SSRs 83-10 and 85-15.

As noted above, at the hearing, you must be prepared to cite, explain, and
furnish any sources relied upon in your testimony.

In the following sections, we provide brief definitions and guidance about the
three vocational factors, the exertional levels of work, and our concepts of
work “skills” and transferability. You should not rely on the descriptions in
this handbook. It is essential that you become thoroughly familiar with the
important policy statements we list at the end of this handbook. The
information below is simply to give you a brief introduction to our terms and
related rules, and the kinds of questions you can expect to be asked at an
AU hearing.

Vocational Factors

Under our rules for step 5, there are three vocational factors the AU must
consider: age, education, and work experience.42

41 This is only a simple illustration of how you have to be aware that the grid rules might not
match up with your experience in placing people in jobs. Jn a case like this, an AU would
not need your testimony because the “framework” of the rules would establish that the
claimant is disabled: the claimant would be disabled under the grid rules even if the AU
found that he or she could do more than he or she could actually do. You should also know
that an AU cannot use your testimony to rebut the conclusions in the grid rules. In the
example in the text above, the AU cannot make a decision contrary to the mandate of the
grid rules even if you are able to name occupations that the claimant can do.
42 The vocational factors apply only at step 5. Even though we consider a claimant’s
previous work (PRW) at step 4, it is a different soft of inquiry, based solely on the
claimant’s RFc. We use the vocational factors at step 5, together with RFc, to determine

___________ _____
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a. Age

Age refers to a claimant’s chronological age. We consider advancing age to
be an increasingly limiting factor in the person’s ability to make an
adjustment to other work.

Our regulations use three broad age categories, although there are
subcategories in two of them that apply in some cases.43

• Younger Person: Claimants under age 50. We also have a rule for
some claimants who are age 45-49 and who are illiterate in English
or unable to communicate in English.

• Person Closely Apnroaching Advanced Age: Claimants age 50-54.

• Person of Advanced Age. Claimants age 55 or older. We also have
separate rules for some claimants in this category who are closely
approaching retirement age (age 60 or older).

20 CFR 404.1563 and 416.963.

b. Education

Education primarily means formal schooling or other training that contributes
to a claimant’s ability to meet vocational requirements (for example,
reasoning ability, communication skills, and arithmetical ability). Our rules
provide that lack of formal schooling does not necessarily mean that the
claimant is uneducated or lacks abilities achieved in formal education,
although the AU will use the claimant’s formal education level if there is no
evidence to contradict it.

Our rules recognize that the importance of a claimant’s education may
depend on how much time has passed between the completion of formal
education and the alleged onset of disability. The AU may also consider
what the claimant has done with his or her education in a work or other
setting (e.g., in hobbies). The rules provide the AU with the authority to
determine that a given claimant’s education is higher or lower than the

whether a claimant can make an adjustment to other work in the national economy; i.e.,
work he or she has not done before.

However, our regulations provide that we do not apply the age categories mechanically in
a borderline situation. 20 CFR 404.1563(b) and 416.963(b). It is the Au’s responsibility to
determine when to use an age category that is different from the claimant’s chronological
age.
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actual grade he or she attained depending on a variety of factors, but such a
finding is unusual.

The term “education” also includes how well the claimant is able to
communicate in English since this ability is often acquired or improved by
education.

Our regulations define five educational categories:44

• Illiterate: The claimant cannot read or write a simple message, such
as instructions or inventory lists, even if the claimant can sign his
or her name.

• Inability to communicate in English: The claimant does not speak
and understand English.

• Marginal Education: Generally, formal schooling at the 6th grade
level or below. Marginal education means ability in reasoning,
arithmetic, and language skills that are needed to do simple,
unskilled types of jobs.

• Limited Education: Generally, formal schooling at the 7th through
11tj grade level. Limited education means ability in reasoning,
arithmetic, and language skills, but not enough to allow a person to
do most of the more complex job duties needed in semi-skilled or
skilled jobs.

• High School Education or Above: Generally, high school graduate or
above. The term includes high school equivalency diplomas. We
generally consider that someone with these educational abilities can
do semi-skilled through skilled work.

20 CFR 404.1564 and 416.964.

c. Work Experience

Work experience means the claimant’s PRW.45

The AU will often ask you the following questions about a claimant’s work
experience:

However, note that the grid rules treat illiteracy and inability to communicate in English
as a single category.

See the “Step 4” discussion on page 18.

_________________
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• The exertional level of the occupation (in terms of “sedentary,”
“light,” “medium,” “heavy,” and “very heavy”),

• The specific exertional and nonexertional physical and mental
requirements of the occupation,

• The skill level of the occupation, and

• If the occupation was semiskilled or skilled, the skHls the claimant
used in the occupation and whether any of those skills are
transferable to other occupations that are within the claimant’s
RFC.46

20 CFR 404.1565 and 416.965.

The AU may ask you these questions from the perspective of the job duties
as described by the claimant, as described in the DOT, and based on your
professional experience. At the hearing, be prepared to cite, explain, and
furnish any sources you rely upon in your testimony.

Exertional Categories

As we have already noted, we use the same terms as the DOT to categorize
occupations according to their strength demands. We define these terms in
our regulations and rulings, and you must be familiar with our definitions.
The AU cannot accept any testimony you give that is inconsistent or
conflicts with SSA’s definitions.

We have a number of instructions that define the exertional categories. The
following is only a brief summary of key features of our definitions. It is
essential that you read and become familiar with the definitions in the policy
documents we list at the end of this handbook.

• Sedentary Work: Sedentary occupations generally require sitting for
up to 6 hours in an 6-hour workday. Although sedentary jobs
involve sitting, a certain amount of walking and standing is often
necessary to carry out job duties. Periods of standing or walking
should generally total no more than about 2 hours out of an 8-hour
workday. Sedentary work involves lifting no more than 10 pounds
at a time and occasionally lifting or carrying articles like docket

46 We define the terms in this list in the sections that follow.

-
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files, ledgers, and small tools.47 Most unskilled sedentary jobs
require good use of both hands and the fingers (bilateral manual
dexterity) and sufficient vision to work with small objects.

Light Work: Light work involves lifting no more than 20 pounds at a
time, with frequent lifting or carrying of objects weighing up to
10 pounds.48 Even though the weight the claimant may lift may be
very little, a job is in the “light” category when it requires a good
deal of walking or standing, or when it involves sitting most of the
time with some pushing and pulling of arm or leg controls. Since
frequent lifting or carrying requires an individual to be on his or her
feet up to two-thirds of a workday, the full range of light work
requires standing or walking, off and on, for a total of
approximately 6 hours of an 8-hour workday. Sitting may occur
intermittently during the remaining time. We consider that, if a
claimant can do the full range of light work, he or she can also do
the full range of sedentary work, unless there is some other limiting
factor, such as loss of fine dexterity or inability to sit for long
periods of time. While light occupations require use of the arms
and hands to grasp and to hold and turn objects, they generally do
not require use of the fingers for fine activities to the extent
required in much sedentary work.

Medium Work: Medium work involves lifting no more than
50 pounds at a time with frequent lifting or carrying of objects
weighing up to 25 pounds. A full range of medium work requires
standing or walking for a total of approximately 6 hours in an
8-hour work day. Medium work generally requires use of the arms
and hands only to grasp, hold, or turn objects. It also often
requires both considerable lifting and frequent bending or stooping.

• Heavy Work: Heavy work involves lifting no more than 100 pounds
at a time with frequent lifting or carrying of objects weighing up to
50 pounds.

• Very Heavy: Very heavy work involves lifting objects weighing more
than 100 pounds at a time with frequent lifting and carrying of
objects weighing 50 pounds or more.

Occasionally means occurring from very little up to one-third of the workday, or up to
about 2 hours out of an 8-hour workday.
48 Frequent means occurring from one-third to two-thirds of the workday, or about 2-6
hours out of an 8-hour workday.

32 Vocational Exoert Handbook



Skill Levels

Our rules classify work as skilled, semiskilled, and unskilled. A skill is
knowledge of a work activity that requires the exercise of significant
judgment beyond the carrying out of simple job duties. Skills are practical
and familiar knowledge of the principles and processes of an art, science, or
trade, combined with the ability to apply them in practice in a proper and
approved manner. This includes activities like making precise
measurements, reading blueprints, and setting up and operating complex
machinery. A skill gives a person a special advantage over unskilled workers
in the labor market. Skills are generally acquired through the performance
of an occupation which is above the unskilled level. Under SSA’s rules, a
claimant cannot gain skills from performing unskilled work.4°

We distinguish “skills” from worker “traits.” Traits are inherent qualities that
a worker brings to the job, such as good eyesight or good eye-hand
coordination. When an AU asks you whether a claimant has a “skill,” you
must be careful not to confuse the two terms. For example, the traits of
coordination and dexterity may be contrasted with a skill in the use of the
hands or feet for the rapid performance of repetitive work tasks. It is the
acquired capacity to perform the work activities with facility that gives rise
to potentially transferable skills.

You must be prepared to classify the claimant’s past relevant work and any
jobs that you identify in response to hypothetical questions (see page 35) as
“skilled,” “semiskilled,” or “unskilled,” as defined in our regulations and
SSRs. These descriptions of the skill levels are based on the DOT’s specific
vocational preparation (SVP) ratings for each described occupation.
Unskilled work corresponds to an SVP of 1-2; semiskilled work to an SVP of
3-4; and skilled work to an SVP of 5-9. In general, we use the following
definitions:

Unskilled Work: Unskilled work is work which needs little or no
judgment to do simple duties that can be learned on the job in a
short period of time, usually 30 days or less. For example,
unskilled occupations include work where the primary work duties
are handling, feeding, and off-bearing, or machine tending in which
a person can usually learn to do the job in 30 days or less, and little
specific vocational preparation and judgment are needed. A
person does not gain work skills by doing unskilled jobs.

Our rules also provide for the possibility that a claimant may have gained skills from
education that provides for direct entry into skilled work, although this is rare in our cases.
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• Semiskilled Work: Semiskilled occupations are more complex than
unskilled ones and simpler than the more highly skilled types of
occupations. They contain more variables and require more
judgment than unskilled occupations. Even though semiskilled
occupations typically require more than 30 days to learn, the
content of work activities in some semiskilled occupations may be
little more than unskilled. Therefore, close attention must be paid
to the actual complexities of the job in dealing with data, people, or
objects and to the judgments required to do the work. Semiskilled
occupations may require alertness and close attention to machine
processes; inspecting, testing or looking for irregularities; tending
or guarding equipment, property, materials, or persons against
loss, damage or injury; or other types of activities that are similarly
less complex than skilled work, but more complex than unskilled
work. An occupation may be classified as semiskilled when
coordination and dexterity are necessary, as when hands or feet
must be moved quickly to do repetitive tasks.

• Skilled Work: Skilled occupations are more complex and varied than
unskilled and semiskilled occupations. They require more training
time and often a higher educational attainment. Abstract thinking
in specialized fields may be required. For example, skilled work
may require judgment to determine the machine and manual
operations to be performed in order to obtain the proper form,
quality or quantity of material to be produced; laying out work,
estimating quality, determining the suitability and necessary
quantities of materials, making precise measurements, reading
blueprints or other specifications, or making necessary
computations or mechanical adjustments to control or regulate the
work; or dealing with people, facts, figures, or abstract ideas at a
high level of complexity.

Transferability of Skills

As you become more familiar with the grid rules, you will see that in many
cases the skill level of a claimant’s PRW does not affect the decision; i.e., the
decision will be the same regardless of whether the claimant’s PRW was
unskilled or involved skills and whether the claimant has skills he or she can
use in other work. However, as we have already noted, there are some
situations in which a determination regarding transferability of skills can be
decisive. In simple terms, transferable skills are skills that a claimant has
from PRW that he or she can no longer perform but can use in other skilled
or semiskilled work that is within his or her RFC.
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Under our rules, transferability depends largely on the similarity of
occupationally significant work activities among different jobs.
Transferability is found most probable and meaningful among jobs in which:

• The same or a lesser degree of skill is required (from a skilled to a
semiskilled or another skilled job, or from one semiskilled to
another semiskilled job), because the claimant is not expected to
perform more complex jobs than he or she performed in the past;

• The same or similar tools and machines are used; and

• The same or similar raw materials, products, processes or services
are involved.

20 CER 404.1568 and 416.968; and SSR 82-41.

Generally, the greater the degree of acquired work skills, the less difficulty
the claimant will have in transferring skills to other jobs, except when the
skills are such that they are not readily usable in any other industries, jobs,
and work settings. Reduced RFC and advancing age are important factors
associated with transferability because reduced RFC limits the number of
occupations an individual can do, and advancing age decreases the
possibility of making a successful vocational adjustment. In this regard, we
have strict rules regarding transferability for some claimants who are at
least 55 years old and even stricter rules for some claimants beginning at
age 60.

When you are reviewing the evidence for the case before the hearing or in
connection with interrogatories, you should note whether the claimant has
any skilled or semiskilled PRW. If so, you should also be prepared to
describe the skills. The AU may also pose hypothetical cjuestions to you that
assume one or more different RFC assessments, and you should be prepared
to cite occupations to which the skills may be transferred or to explain why
there are no transferable skills, If the claimant is age 55-59 or age 60 and
older, you must also be prepared to testify about whether there is
transferability under the rules for claimants of those ages.

Hynothetical Questions

In addition to questions requesting factual information—such as how the
DOT describes the duties of a particular occupation—AUs will often ask you
hypothetical questions (often referred to as “hypotheticals”). As we
explained earlier, AUs do not know what their decisions will be when they
enter the hearing. Therefore, in many cases, the AU will not have
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determined what the claimant’s RFC is when he or she asks you for opinions
about work.

Because of this, the AU will phrase some of his or her questions to you in
hypothetical terms, posing potential findings in terms like this: “Assume an
individual of the claimant’s age, education level, and past work experience.
If that person can sit for so many hours, stand for so many hours, lift so
many pounds, and has the following mental limitations.,.”50 The AU may ask
you more than one such hypothetical question. Often, AUs provide a
hypothetical that assumes that they agree with all of a claimant’s allegations
and at least one other that assumes that they disagree to some extent or in
certain particulars; for example, that the claimant has limitations in lifting
weights, but not to the extent he or she alleges.

The first hypothetical may be about step 4 of the sequential evaluation
process; that is, whether a person with hypothetical physical and mental
limitations the AU specifies could do the claimant’s PRW. More often, the
AU will ask hypotheticals that will help him or her determine at step S
whether the claimant can make an adjustment to other work that exists in
the national economy, considering the claimant’s age, education, work
experience, and RFC. The AU will specify what facts you are to assume.

If you respond to a hypothetical that there are occupations the hypothetical
individual can perform given the facts assumed, the AU will then ask you to
give examples of those occupations. You should be prepared to provide:

• At least three examples (if possible), with an explanation of why
you believe that the individual would be able to do the jobs given
the hypothetical facts.

• Information about the numbers of jobs in each occupation
nationally. Some AUs may inquire about local job numbers (e.g.,
by state or region). Remember that it does not matter whether
work exists in the immediate area in which the claimant resides,
whether he or she would actually be hired, or if a specific vacancy
exists. Rather, it only matters how many of the jobs exist in the
national economy.

• The DOT numbers for the occupations if they are listed in the DOT,
and whether there are any conflicts or apparent conflicts between
the description of an occupation in the DOT and your testimony.
See section 7 below for more information about this subject.

50 The AU may even refer to a hypothetical claimant.

____________
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You must not give your opinion about:

• The claimant’s diagnosis, prognosis, physical and mental limitations
or restrictions, or any other medical issue.

• Whether the number of jobs within a given occupation is
“significant.”

• The claimant’s residual functional capacity.

• Whether the claimant is disabled.

The AU will decide these issues. If you are asked your opinion about any of
these issues, you should not answer.

The AU wilt also give the claimant and his or her representative a chance to
ask you questions. They may ask you hypotheticals as well.

If you believe that any hypothetical question is incomplete (e.g., a
hypothetical does not adequately describe the functional abilities of a
hypothetical person for you to determine whether there is work they could
do), you should ask the AU for clarification before you answer.

You should be prepared to provide a complete explanation for your answers
to hypothetical questions and other questions. You should have available, at
the hearing, any vocational resource materials that you are likely to rely
upon and should be able to thoroughly explain what resource materials you
used and how you arrived at your opinions. In some cases, the AU may ask
you to provide relevant portions of materials you rely upon.

SSR OO-4p: Your Testimony, the DOT. and SSA’s Rules

There is one more very important policy you must know about, set out in
SSR OO-4p. Generally, occupational evidence you provide should be
consistent with the DOT. SSR OO-4p provides that the AU must ask you
about any possible conflict between the information you provide and the
information in the DOT. If there is an inconsistency or conflict—or even an
apparent inconsistency or conflict—between your testimony and a
description in the DOT, the AU must ask you for a reasonable explanation
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for the difference (or apparent difference) between your testimony and the
description in the DOT.

It is important that you identify these conflicts, if any, to the AU. The AU is
required to elicit an explanation from you for any conflict or apparent conflict
between occupational information you provide and the information in the
DOT. Neither VE testimony nor DOT information automatically “trumps”
when there is a conflict. However, the AU cannot rely on such testimony
without eliciting your explanation and documenting whether it provides a
reasonable basis for relying on your testimony rather than the conflicting
DOT information. SSR 00-4p provides examples of common reasons for
conflicts between VE testimony and the DOT including, but not limited to the
follow scenarios:

Your testimony may include information that is not listed in the
DOT. The DOT contains information about most, but not all,
occupations. The DOT’s occupational definitions are the result of
comprehensive studies of how similar jobs are performed in
different workplaces. The term “occupation,” as used in the DOT,
refers to the collective description of those jobs. Each occupation
represents numerous jobs. Information about a particular job’s
requirements or about occupations not listed in the DOT may be
available in other reliable publications, information obtained directly
from employers, or from your experience in job placement or career
counseling. You should be prepared to explain why your sources
are reliable.

NOTE: During your testimony, maintain easy access to any
sources you rely upon, as the AU, claimant, or representative may
have questions about your sources. Particularly, any sources
outside of those listed under 20 CFR 404.1566(d) and 416.966(d).

The DOT lists maximum requirements of occupations as generally
performed, not the range of requirements of a particular job as it is
performed in specific settings. You may be able to provide more
specific information about how jobs or occupations are performed
than in the DOT.

You must also be alert to apparent conflicts. For example:

Descriptions of jobs in the DOT may refer to job materials or processes
that have been replaced by more modern materials or processes. If
you name an occupation that currently exists but that is performed
differently from the way the DOT describes it, you should explain that
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there is a difference between the way the job is performed now (an
apparent conflict) and explain it.

An Au’s hypothetical may limit the claimant to “simple” or “repetitive”
tasks, and you identify jobs with a GED5’ reasoning level of 3 or
higher. There is an apparent conflict between a job that requires
reasoning level 3, and a hypothetical individual that can perform only
“simple” or “repetitive” tasks.52 Be prepared to explain how the
hypothetical individual could perform this job.

An Au’s hypothetical may contain some type of reaching limitation, for
example, occasional overhead reaching. You identify a job that
requires some degree of reaching, although perhaps not overhead.
There is an apparent conflict if a job requires reaching, and a
hypothetical claimant that cannot perform overhead reaching. Be
prepared to explain how a person with the claimant’s particular
reaching limitation can perform the cited job(s).

It is also important to remember a principle we have stated earlier in this
handbook: the AU cannot accept an explanation from you that conflicts with
our policies. For example:

• You may reasonably classify the exertional demands of an
occupation you name differently than in the DOT based on other
reliable occupational information, including your own experience;
e.g., describing a particular occupation as “light” when the DOT
classifies it as “medium.” However, you may not redefine our
terms for the exertional levels. For example, if all available
evidence (including your testimony) establishes that the exertional
demands of an occupation meet our regulatory definition of
“medium” work (20 CFR 404.1567 and 416.967), the AU would not
be able to rely on your testimony that the occupation is “light”
work.

Appendix C to the DOT describes the General Education Development (GED) Scale,
composed of three divisions: Reasoning Development, Mathematical Development, and
Language Development. The GED Scale includes six levels of Reasoning Development,
ranging from level 1 (the least complex level) to level 6 (the most complex level). The DOT
assigns a reasoning level to most occupations.
52An occupation with reasoning level 3 requires individuals to “[a)pply commonsense
understanding to carry out instructions furnished in written, oral, or diagrammatic form.
Deal with problems involving several concrete variables in or from standardized situations.”
It could be argued that occupations requiring reasoning level 3 are too complex for an
individual limited to “simple” or “repetitive” tasks. Therefore, an apparent conflict exists.
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• Similarly, our definitions of skill levels are controlling. Again, there
may be a good reason for classifying an occupation’s skill level
differently than in the DOT, but an AU would not accept your
testimony if you said that unskilled work involves complex duties
that take many months to learn, because that is inconsistent with
our regulatory definition of unskilled work in 20 CFR 404.1568 and
416.968.
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Interrogatories

As we have already noted, we may ask you to respond in writing to specific
written questions referred to as interrogatories. You may receive
interrogatories from the AU, but you may also receive interrogatories from
hearing office staff before a case is assigned to an AU for a hearing.

After the case is assigned to an AU, you may receive interrogatories from
the AU before or after the hearing. You may receive a copy of evidence—
especially new evidence—pertinent to the interrogatories or a summary of
case information. If you provide responses to interrogatories before a
hearing, the AU may or may not ask you to also appear and testify at a
hearing.

An AU may also send you interrogatories that were posed by the claimant or
the claimant’s representative. The AU must approve any interrogatories
proposed by a claimant or representative. You should never answer
interrogatories submitted directly to you from the claimant or his or her
representative, and you should send your responses to interrogatories only
to the AU. The AU and his or her staff will ensure that the claimant and his
or her representative receive a copy.

Usually, the interrogatories will be in the form of a questionnaire. You may
type or legibly write your responses directly on the questionnaire if space
permits. If you need more space to answer a question, attach separate
sheets of paper with your responses. You should answer all questions
completely. It is especially important that you explain and support your
responses with references to specific evidence in the case record you
received from the hearing office. Identify the reports in which the
information is contained. All correspondence between you and the AU will
become part of the official case record.

If you have a question about any of the interrogatories, you should request
clarification from the AU (or the Hearing Office Chief Administrative Law
Judge if the case is not yet assigned to a particular AU) in writing.53 If you
cannot answer a particular question or cannot answer it completely because
of conflicts in the evidence or because the evidence is incomplete, you
should respond by explaining why you cannot answer the juestion. If
possible, you should also provide an opinion and recommendation to the AU
about what evidence he or she could obtain to resolve the conflict or
complete the record.

Any requests for clarification should be in writing, not over the phone or through other
means.
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If the interrogatories relate to new evidence the AU received after you
testified or responded to other interrogatories, you should state whether the
new evidence changes any of your prior responses and why.

Note that in all cases, the AU will submit the questions and your responses
for review to the claimant’s representative (if the claimant has a
representative) with a copy to the claimant (or just to the claimant if
unrepresented). The claimant has the right to request a supplemental
hearing or to produce other information, to rebut any of your responses.
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List of References

Social Security’s regulations are compiled in Title 20 of the Code of Federal
Regulations. Social Security Rulings (SSR) are published by the
Commissioner to explain and give detail to principles set out in the Social
Security Act and regulations. The following is a list of regulation sections
and SSRs with which you should be familiar. Familiarity with the regulations
and SSRs is essential to a complete understanding of the role of vocational
evidence in Social Security disability adjudication. However, we do not
intend this list to be a complete reference to all Social Security policy related
to disability benefits. The AU will tell you if there are other policy
statements with which you must be familiar in a given case.

You can find the full text of the Act, regulations, SSRs, and other instructions
online at https://www.socialsecurity.gov/regulations/. You can also find a
link to these sources and other resources at:
https: //www.socialsecurity.gov/disability/.

• To go directly to the regulations that start with the number “404”
(Part 404 — Title II), go to this page:
https: //www.socialsecurity.pov/OP Home/cfr2o/404/404-
0000.htm.

• The table of contents for the Part 416 (Title XVI) regulations is on
this page:
https ://www.socialsecurity.gov/OP Home/cfr2o/416/416-
0000.htm.

• To find the SSRs by year, go to this page:
httns ://www.socialsecurity.gov/OP Home/rulings/rulfind 1. html. The
first number in an SSR citation is the year of publication. For
example, SSR 96-Sp was published in 1996.

The grid rules are found at 20 CFR Part 404, Subpart P, Appendix 2:
https://www.ssa .govIOP Home/cfr2o/404/404-apn-p02.htm.

Note: SSA keeps the online “Blue Book” (Disability Evaluation Under
Social Security) up to date, while we update the listings in the
regulations link above only once a year. We prefer that you refer to
the online “Blue Book” to ensure that you are considering the most
recent version of the listings.
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Regulation sections

20 CFR 404.1520, Evaluation of disability in general

20 CFR 416.920, Evaluation of disability of adults, in general

20 CFR 404.1545 and 416.945, Your residual functional capacity

20 CFR 404.1560 and 416.960, When we will consider your vocational
background

20 CFR 404.1563 and 416.963, Your age as a vocational factor

20 CFR 404.1564 and 416.964, Your education as a vocational factor

20 CFR 404.1565 and 416.965, Your work experience as a vocational factor

20 CFR 404.1566 and 416.966, Work which exists in the national economy

20 CFR 404.1567 and 416.967, Physical exertion requirements

20 CFR 404.1568 and 416.968, Skill requirements

20 CFR 404.1569, Listing of Medical-Vocational Guidelines in appendix 2,
and 416.969, Listing of Medical-Vocational Guidelines in appendix 2 of
subpart P of part 404 of this chapter

20 CFR 404.1569a and 416.969a, Exertional and nonexertional limitations

Social Security Rulings

SSR 82-40
Titles II and XVI: The Vocational Relevance of Past Work Performed in
a Foreign Country

SSR 82-4 1
Titles II and XVI: Work Skills and Their Transferability as Intended by
the Expanded Vocational Factors Regulations effective
February 26, 1979

SSR 82-61
Titles II and XVI: Past Relevant Work — The Particular Job or the
Occupation as Generally Performed
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SSR 82-62
Titles II and XVI: A Disability Claimant’s Capacity to Do Past Relevant
Work, In General

SSR 83-Sa
Sections 205, 2160), 223(d), and 1614(a)(3) (42 U.S.C. 405, 4160),
423(d), and 1382c(a)(3)) Disability — Medical-Vocational Guidelines —

Conclusiveness of Rules

SSR 83-10
Titles II and XVI: Determining Capability To Do Other Work — The
Medical-Vocational Rules of Appendix 2

SSR 83-11
Titles II and XVI: Capability to Do Other Work — The Exertionally
Based Medical-Vocational Rules Met

SSR 83-12
Titles II and XVI: Capability To Do Other Work — The Medical-
Vocational Rules as a Framework for Evaluating Exertional Limitations
Within a Range of Work or Between Ranges of Work

Note: SSR 83-13 was replaced by SSR 85-15 in 1985

SSR 83-14
Titles H and XVI: Capability to Do Other Work — The Medical-
Vocational Rules as a Framework for Evaluating a Combination of
Exertional and Nonexertional Impairments

SSR 85-15
Titles II and XVI: Capability To Do Other Work — The Medical-
Vocational Rules as a Framework for Evaluating Solely Nonexertional
Impairments

SSR 86-8
Titles II and XVI: The Sequential Evaluation Process

SSR 96-8p
Policy Interpretation Ruling Titles II and XVI: Assessing Residual
Functional Capacity in Initial Claims
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SSR 96-9p
Policy Interpretation Ruling Titles II and XVI: Determining Capability to
Do Other Work — Implications of a Residual Functional Capacity for
Less Than a Full Range of Sedentary Work

SSR OO-4p
Titles II and XVI: Use of Vocational Expert and Vocational Specialist
Evidence, and Other Reliable Occupational Information in Disability
Decisions

SSR 03-3p
Policy Interpretation Ruling — Titles II and XVI: Evaluation of Disability
and Blindness in Initial Claims for Individuals Aged 65 or Older

SSR 11-2p
Titles II and XVI: Documenting and Evaluating Disability in Young
Ad u Its
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INTEREST OF AMICI CURIAE

The National Organization of Social Security
Claimants’ Representatives (NOSSCR) is a national
membership organization comprising approximately
2,900 individuals, mostly attorneys, who represent in
dividuals applying and appealing claims for Social Se
curity and Supplemental Security Income (SS1)
benefits. NOSSCR members include employees of legal
services organizations, educational institutions, and
other nonprofits; employees of for-profit law firms and
other businesses; and individuals in private practice.

NOSSCR members represent Social Security and
551 claimants before the Social Security Administra
tion and in the courts. Approximately 70% of claimants
who appeared in disability hearings before administra
tive law judges in the fiscal year ending September 30,
2017, were represented by attorneys or non-attorney
representatives.

NOSSCR has a great interest in ensuring that its
members’ clients are awarded benefits when they meet
the criteria under the Social Security Act and the Com
missioner’s regulations, and that their clients continue
to have due process hearings where the claimants and

Under Supreme Court Rule 37.6, Amici state that no coun
sel for any party authored this brief in whole or in part; and that
no person or entity, other than Amici or their counsel, made a
monetaiy contribution intended to fund the preparation and sub
mission of this brief. Petitioner filed a blanket consent to the filing
ofamicus briefs. Respondent has consented to Amici filing an ami
cus brief.
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their representatives have the opportunity to engage
in relevant cross-examination of vocational experts.

AARP is the nation’s largest nonprofit, nonparti
san organization dedicated to empowering Americans
50 and older to choose how they live as they age. With
nearly 38 million members and offices in every state,
the District of Columbia, Puerto Rico, and the U.S. Vir
gin Islands, AARP works to strengthen communities
and advocate for what matters most to families, with a
focus on financial stability, health security, and per
sona] fulfillment. AARP’s charitable affiliate, AARP
Foundation works to end senior poverty by helpingvul
nerable older adults build economic opportunity and
social connectedness. AARP and AARP Foundation
support ensuring access to disability benefits under
the Social Security Disability Insurance (SSDI) and
Supplemental Security Income (SSI) programs be
cause older workers with disabilities rely heavily on
those benefits to stay out ofpoverty. Mikki Waid, Social
Security Disability Benefits:A Lifeline for Workers wit/i
Disabilities, Pub. Policy Inst. (Apr. 2015) https:/Thit.ly/
2BZCgIM (last visited Aug. 29, 2018).

SUMMARY OF THE ARGUMENT

This case concerns step five of the five-step se
quential evaluation of the adjudication of disability
claims under the Social Security Act. At step five, the
Commissioner has the burden to provide evidence of
jobs that a claimant can perform which exist in
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significant numbers in the economy. 42 U.s.c.
§ 423(d)(2)(A); 20 C.F.R. § 404.1566(d); 1560(cX2)
(2018).2 The vocational expert in this case testified to
the existence of work as a sorter and final assembler,
relying not only upon the Dictionary of Occupational
Titles, but also on her own experience. Biestek asked
for the job analysis supporting the vocational expert’s
testimony. The AU stated that she would “not require
that.” Pet. App. at 11 9a. Biestek could not examine the
foundation of that testimony once the AU stated that
she would not require production of foundational ma
terial. Biestek had no opportunity to identify potential
flaws in the analysis and argue to the AU that a pre
ponderance of the evidence did not support the expert’s
opinion. Without access to the basis of the testimony,
Biestek also lacked an adequate record upon which to
argue on judicial review that the vocational expert’s
analysis did not support her testimony. Thus the voca
tional expert’s testimony lacked a foundation which a
reasonable mind might accept as adequate to support
the ALT’s conclusion that there was a significant num
ber of jobs in the economy which Biestek could per
form. Richardson v. Perales, 402 U.S. 389, 401 (1971).
Moreover, the Commissioner has made clear that voca
tional experts should be prepared to cite, explain, and
furnish any sources relied upon to support the testi
mony Soc. Sec. Admin., Vocational Expert Handbook
(Aug. 2017), https:f/wwwssa.gov/appeals/public_expeftW
Vocational_Experts_WE )_Handbook-508.pdf, at 3, 19,
20, 28, 31, 38 (last visited Aug. 29, 2018) (hereafter

2 A)] citations are to the April 1,2018 20 C.F.R.
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“Handbook”). The evid entiary standard in Perales
should apply to vocational expert testimony, and voca
tional experts should be prepared to explain why the
sources which provide the basis for their testimony are
reliable. Id. at 38.

ARGUMENT

I. Vocational Expert Testimony About the
Number of Jobs is Not Consistent or Inher
ently Reliable, and an Inability to Verify
the Basis of Vocational Expert Testimony
Would Result in Denial of Meritorious
Claims.

The regulations require a five-step sequential
evaluation process to resolve disability claims. 20
C.F.R. § 404.1520. Step five consists of two distinct
parts: (1) whether a claimant’s vocational profile (age,
education, work experience, and limitations resulting
from physical and mental impairments) allows for the
performance of specific jobs in the economy, and (2)
whether the jobs identified exist in “significant num
bers either in the region where you live or in several
regions of the country.”3 20 C.F.R. § 404.1566(d). The
Commissioner has the responsibility “for providing ev
idence that demonstrates that other work exists in sig
nificant numbers in the national economy that you can
do.” 20 C.F.R. § 404.1560(c)(2). ALJs frequently use

The Commissioner does not define “significant numbers’ in
the regulation and offers no guidance in any sub-regWatory rul
ings or rnanuas.
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vocational experts to answer questions about the exist
ence of work and the numbers of jobs. 20 C.ER.

§ 404.1566(e).

The Commissioner provides some protection to
claimants regarding the first part of step five in Social
Security Ruling OO-4p, which places an “affirmative re
sponsibility” on the AU “to as]c about any possible con
flict” between the vocational expert’s testimony and
the Dictionary of Occupational Titles (DOT), U.S. Dep’t
of Labor, Dictionary of Occupational Titles (4th ed. rev.
1991), https:llwww.oalj.dol.gov/L1BDOT.HTM.4 If an
apparent conflict exists between the expert testimony
and the DOT, the AU must resolve the conflict and ex
plain in the decision how the conflict was resolved. Id.
The DOT describes job titles, industry, duties, exertion,
education, and training requirements of jobs, but does
not provide numbers of jobs in the economy.

The Commissioner’s institutional effort to obtain
reliable evidence from vocational experts does not ex
tend to vocational expert testimony regarding the
numbers ofjobs in the economy Shaibi v. Berryh ill, 883
F.3d 1102, 1108-09 (9th Cir. 2018) (no situ sponte duty

1 Social Security Ruling 00-4p recognizes that vocational ex
pert testimony will sometimes conflict with information in the
DOT. “Neither the DOT nor the VE [vocational expert] or VS [vo
cational specialist] evidence automatically ‘trumps’ when there is
a conflict. The adjudicator must resolve the conflict by determin
ing if the explanation given by the VE or VS is reasonable and
provides a basis for relying on the yE or VS testimony rather than
on the DOT information.” SSR OO-4p, 65 Fed. Rag. 75,759 (Dec. 4,
2000). Neither the regulations nor the rulings define the qualifi
cations of a vocational expert.
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to resolve conflicts regarding the numbers of jobs in
the economy). Vocational expert opinions about num
hers of jobs vary widely. In this case, for example, the
vocational expert testified that there were 120,000
sorter jobs in the nation.5 Recent district court cases
show that there is no consensus on the number of nut
sorter jobs in the national economy As shown in the
table below, vocational experts in other cases have
opined that there are as few as 274 nut sorter jobs na
tionally and as many as 471,000, with a range of opin
ions in between.

Number of nut sorter jobs
in the national economy
2746

5,000

Month and year of
vocational expert opinion
October/November 2016
September 2008
Sej4çpber 2014
June 2015
October 2014

The vocational expert referred to this job as “sorter.” Pet.
App. at 116a. The DOT code provided corresponds to the title of
nut sorter. DOT 521.687-086. The DOT states that a nut sorter
“Irlemoves defective nuts and foreign matter from bulk nut
meats.” Id.

Wood cc Bern/ill!, No. 3:17-cv-5430-RJB-BAE 2017 WL
6419313, at *3 (W.fl Wash. Nov. 17, 2017).

Ringer cc Astrue, No. EDCV 08-0852-RC, 2009 Wi 2848999,
at 6 (CD. Cal. Aug. 31, 2009).

Wolfanger cc Colvin, No. 6:16-CV-06688 (MAT), 2018 Wi
2425811, at *9 (W.D.N.Y. May 30, 2018).

Kruppenbacher v. Berry/till, No. 6:17-CV-06068-MAT, 2017
WL 6275727, at *2 (W.D.N.Y. Dcc. 11,2017).

‘° Alexander v. Berry/till, No. 5:16-CV-747-BO, 2017 WL
3624233, at*3 (E.D.N.C. Aug. 23, 2017).

16,0008

126,000°
J4O,000°

1

1
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50,000” November 2013
75,00012 October 2011
i35,00W September 2012
471,000 December 2014

The vocational expert in this case also testified
that there were 240,000 final assemblerjobs in the na
tion.’5 Pet. App. at liSa. Recent cases show variable
responses for the number of final assembler jobs in the
national economy.

Number of final assembler Month and year of
obs in the national vocational expert opinion

economy
4,800’° September 2008
6,500’ December 2014

‘ Flares v. Beriyhiii, No. CV 11-17-30, 2017 WL 3412163, at
:1:10 (S.D. Tex. Aug. 7,2017).

Stone u. Coluin, No. 1:13CV52IMCWCAS, 2014 WL
1017929, at *9 (N.D. Fla. Mar. 17, 2014).

Woodby a Coluin., No. CV.A. 1:14-952-RMG, 2015 WL
628482, at *9 (D.S.C. Feb. 12,2015).

‘ Morn u. &rryh ill, No. 1:16.CV-01279-SKO, 2018 WL
636923, at *3 (E.D. Cal. Jan. 31,2018).

‘ The vocational expert referred to the job as “bench assem
ble’;” but the DOT code given refers to final assemble’; DICOT
713.687-018. According to the DOT, a final assembler “[alttaches
nose pads and temple pieces to optical frames, using handtools.”
Id.

s Bthger 2009 WL 2848999, at *6.
‘ Kolok v. Berryhill, No. C17-191-BAT, 2017 WL 2859507, at

*3 (W.D. Wash. Jul. 5, 2017).
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7,00018 f June 2013
14,000’s October 20:12
20,00020 June2015
75,00021 September 2014
175,00022 November 2013
239,50023 May 2013
280,16024 March 2011

These experts were all asked questions meant to
elicit whether there were jobs for a hypothetical claim
ant, and they aD: (a) stated that either nut sorter or
final assembler could be perfornwd; and (b) then gave
widely disparate answers as to the numbers of jobs
available nationally. The answers are not reconcilable
through any published data. ALJs have accepted and
relied on this evidence to deny claims for benefits. The
courts review a small percentage of AU decisions and
only those w’here the claimant files a complaint forju
dicial review of the Commissioner’s final decision. The

‘‘ Wilson v. Berrylzill, No. 1:16-CV-01861-SKO, 2018 WL
1425963, at *35 (ED. Cal. Mar. 22, 2018).

‘ Razo u Colvin, No. 1:14-CV-00945-NYW, 2015 WL
6689400. at *13 CD. Cob. Nov. 3, 2015).

20 Kruppenbacher v. &r0’hil4 No. 6:17-CV-06068-MAT, 2017
WL 6275727, at *2 (W.D.N.Y. Dec. 11,2017).

2 Davis v. Co,nm’r of Soc. Sea, No. 15-CV-10176, 2015 41
12683814, at *3 (E.D. Mich. Nov. 19, 2015).

22 Flores v. Bcrzyhill, No. CV 11-15-3462, 2017 WL 698528, at
*11 (S.D. Tax. Feb. 21, 2017).

23 Paul v. Colvin, No. 3:I5CV123IEMT, 2016 WL 1169475, at
*6 (ND. Fin. Mar. 22, 2016).

‘ Stcigerwald c Conmt’i of Soc Sac, No. 1:12 CV 02739,
2013 WL 5330837, at *2 (ND. Ohio Sept. 23, 2013).
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courts do not review favorable decisions where ALJs
rely on vocational expert testimony to find that a
claimant’s impairments preclude the performance of
jobs which exist in significant numbers. There may
well be many cases where the vocational expert testi
fied to the existence of even fewer numbers of the same
.Iobs and approved the claims.

Claimants should have right to review, comment
on, and rebut evidence in administrative hearings, and
vocational expert opinions should not be treated differ
ently. The right of claimants to comment on and rebut
vocational expert opinions prevents the denial of mer
itorious claims. An ALl who relies on vocational expert
testimony that there are hundreds of thousands of nut
sorter and final assemblerjobs may find that there are
a significant number of jobs the claimant can perform
and deny the claim. However, if the lower estimates of
274 jobs, 5,000 jobs, or even 16,000 jobs in the nation
are more accurate, an AU may find that the claimant
cannot perform a significant number ofjobs and award
benefits. If a claimant challenges the basis of a voca
tional expert’s opinion, the claimant must be permitted
to review the basis of the opinion to ensure that it is
reasonably accurate. See 5 U.S.C. § 556(d) (“A party is
entitled to present his case or defense by oral or docu
mentary evidence, to submit rebuttal evidence, and to
conduct such cross-examination as may be required for
a full and true disclosure of the facts.”)25 Without the

This Court has not decided whether the Administrative
Procedure Act generally applies to Social Security hearings. How
ever, in Peru/es, this Court stated that the provisions of 5 U.S.C.
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ability to review the basis of the testimony, a claimant
carnot present an effective challenge to the vocational
expert’s opinions. A claimant must be able to meaning
fully comment on and rebut a vocational expert’s opin
ion. A “claimant will rarely, if evei be in a position to
anticipate the particular occupations a [vocational ex
pert] might list and the corresponding job numbers to
which a [vocational expert] might testify at a hearing.”
Shaibi, 883 F.3d at 1110. The courts must remain cog
nizant “that the lack of pretrial discovery in Social Se
curity hearings can make the task of cross-examining
a [vocational expert] quite difficult.” Britton u. Astrue,
521 F.3d 799, 804 (7th Cir. 2008).

Requiring vocational experts to produce data on
demand serves the interests of both claimants and the
Commissioner. Arnici recognize that the Social Secu
rity Administration has both an interest in ensuring
that benefits are paid promptly to those who are enti
tied to them, and also an interest in protecting the dis
ability trust fund against non-meritorious claims. If
data must be available on demand, both claimants and
the Commissioner can expect greater reliability from
vocational expert testimony, more uniformity in the
adjudicative system, and more efficient resolution of
conflicts in or questions about the testimony. As the
Fourth Circuit explained in US. Steel Miii. Co., Inc. v.

§ 556(d) were consistent with the Social SecurityAct. Perales, 402
U.S. at 409-10. The APA either applies or informs the principles of
administrative notice and rebuttal evidence in Social Security
disability claims.
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Directoi; Office of Workers’ Compensation Programs,
US. Dept. of Labor, 187 F.3d 384 (4th Cir. 1999):

The AU’s duty to screen evidence for reliabil
]t3; probativeness, and substantiality sirni
larly ensures that final agency decisions will
be based on evidence of requisite quality and
quantity. As the Supreme Court has observed,
in enacting § 556(d) of the Administrative
Procedure Act, “Congress was primarily con
cerned with the elimination of agency deci
sion-making premised on evidence which was
of poor quality-irrelevant, immaterial, unreli
able, and nonprobative-and of insufficient
quantity.” Steadman v. SE 450 U.S. 91, 102,
101 S.Ct. 999, 67 LEd.2d 69 (1981).

Id. at 389.

The requirement to produce the data upon which
the vocational expert relied on demand ensures fair
ness in evaluation of a claimant’s questions about vo
cational expert testimony. While the substantial
evidence standard applies to judicial review of Social
Security cases, claims at the administrative level be
fore the AU are decided based on a preponderance of
the evidence. 20 C.F.R. § 404.953(a). If a claimant ques
tions vocational expert testimony, and on production of
the vocational expert’s data the claimant identifies a
flaw in the analysis, the claimant then can point out
the flaw to the AU and argue that a preponderance of
the evidence supports a conclusion that there are not
jobs in significant numbers that the claimant can per
form. If the AU agrees with the claimant, then further
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litigation has been prevented, and a deserving claim
ant has been awarded benefits. If the AU does not
agree with the claimant, then the AU should provide
an explanation in the decision. If this explanation sat
isfies the claimant, or is at least not legally or factually
incorrect, litigation may be prevented. If the AU does
not agree with the claimant’s challenge, and the claim
ant believes the AU’s decision is not supported by sub
stantial evidence, the record will include the detail
necessary for a reviewing court to evaluate the AU’s
decision to rely on the vocational expert’s opinion. Re
quiring vocational experts to produce the foundation
and reasoning underlying their opinions on demand
and allowing claimants to comment on and rebut those
opinions is consistent with principles of reliability, con
sistency, and fairness which serve the interests of both
claimants and the Commissioner

II. Requiring Vocational Experts to Provide
Data Underlying Their Opinions Will Not
Unduly Burden the Agency.

The Seventh Circuit’s requirement that vocational
experts provide the reasoning underlying their opin
ions on demand does not impose a significant burden
on the agency. McKinnie v. Barn/tart, 368 E3d 907, 911
(7th Cii: 2004). Social Security published the top ten
reasons for remands from District Courts for each year
from 2010 through 2017, and no vocational expert
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issue appears on any list.2G Even if the “other” category
includes vocational issues, the incidence of vocational
expert testimony forming the basis for remand from
federal courts is uncommon. The rule that vocational
experts be able to produce the basis for their testimony
on demand has been the law in the Seventh Circuit for
over fifteen years. Donahue c Barnhart, 279 F.3d 441,
446 (7th Cm 2Q02). Despite the right of claimants to
challenge vocational expert testimony at hearings, pro
cessing times at hearing offices within the Seventh
Circuit generally fall within the average range.27 There
is no evidence that vocational expert challenges have
caused any significant delays or increase in litigation.

The Court in Pci-ales, 402 U.S. at 406, was con
cerned with the burden on the Social Security Admin
istration in different circumstances, but those concerns
do not apply here. The petitioner in Perales objected to
four medical opinions and asked the court to require
all doctors who provided a written opinion to submit to

26 Office oflTearings Operations, Soc. Sec. Admin., Top lORe-
maid Reasons Cited by the Court on Ren1ands to SSA, https:/f
www.ssa.gov/appealsfDataSetslAC08_Top_1 0_CR.htrn) (last vis
ited Aug. 29, 2018).

27 Social Security operates 164 hearing offices. The fastest
processing time for offices within the Seventh Circuit is Fort
Wayne, IN which ranks 34th, and the slowest is Madison, WI
which ranks 133rd. Of the hearing offices within the Seventh Cir
cuit, seven of them are in the top half in processing time (Fort
Wayne, TN, Chicago, IL, Evanston, IL, Orland Park, IL, Oak Brook,
IL, Peoria, IL, and Evansville, IN). Office of Hearings Operations,
Soc. Sec. Admin https://www.ssa.gov/appeals/DataSets/05_
Average_Processing_Time_Reporthtml (last visited Aug. 29,
2018).



14

cross-examination. To require the administration to ar
range for cross-examination of all doctors whose writ
ten opinions are already contained in the record would
be a significant administrative burden, aid also a fi
nancial burden, as the Commissioner would have to
pay the doctors to review the files and appear at a
hearing.

Requiring vocational experts to cite, explain, and
furnish the sources relied upon for their testimony im
poses little or no burden on the Commissioner. The vo
cational expert is either physically present at the
hearing, appears by telephone or video teleconferenc
ing, or answers interrogatories.28 The vocational expert
should have the basis of the opinion at the time it is
given, so it should not be difficult or time-consuming
for the expert to cite, explain, and fm-nish the sources
relied upon for their testimony to a claimant’s repre
sentative if it is requested. This process would likely
prevent rather than cause delays by ensuring that vo
cational experts are well-prepared and give supporta
ble testimony, and would give greater confidence to
ALJs in relying on that testimony at step five If the
basis for vocational expert testimony is available on
demand, nearly all questions of reliability could be re
solved during or shortly after the hearing.

In cases where interrogatories are posed after the hearing
the responses are proffered to the claimant, the claimant then has
“the opportunity to review responses, submit comments or rebut
tal evidence, object to questions, or to propose additional ques
tions.” HALLEX, * 1-2-5-30.
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The vocational expert in this case stated that some
of the information relied upon was from individual la
bor market surveys and was confidential. The AU did
not require the vocational expert to provide documen
tation from the surveys which provided the basis for
the opinion. It is not clear from the record that this ev
idence was confidential, but even if it was confidential
ity could readily be presented by redacting any private
information in the documents. Redaction would take
little time for vocational experts and would not cause
additional cost or delay to the agency.

ITT. Due Process Concerns in Perales Support
Petitioner’s Position.

The Court held the following in Peraks:

We conclude that a written report by a li
censed physician who has examined the
claimant and who sets forth in his report his
medical findings in his area of competence
may be received as evidence in a disability
hearing and, despite its hearsay character
and an absence of cross-examination, and de
spite the presence of opposing direct medical
testimony and testimony by the claimant him
self, may constitute substantial evidence sup
portive of a finding by the hearing examiner
adverse to the claimant, when the claimant
has not exercised his right to subpoena the re
porting physician and thereby provide himself
with the opportunity for cross-examination of
the physician.
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Pet-ales, 402 U.s. at 402. The circumstances in Feraics
differ from the circumstances in this case in several re
spects, and those differences support Biestek’s posi
ti on.

The claimant in Ferales was afforded far greater
due process regarding medical opinions than Biestek
was afforded in his challenge to vocational expert tes
timony In Perales, the claimant had access to the med
ical reports in question well before the hearing; the
reports were completed by physicians who had exam
ined the claimant, several of whom were treating phy
sicians retained by the claimant; the reports contained
the details of the examinations which provided the ba
ses for the doctors’ conclusions; the regulations specif
ically provided the claimant with the right to request
a subpoena, though Ike claimant did not take ad
vantage of that right; the reports were available to the
claimant prior to the hearing, so he had the oppor
tunity to review the evidence in advance and submit
rebuttal evidence. Id. at 402-06.

Claimants do not have the same protections re
garding vocational expert testimony. Claimants cannot
anticipate the testimony, review the foundation of the
testimony or submit rebuttal evidence prior to the
hearing. Britlon. 521 F.3d at 804. Under the regula
tions, claimants do not ordinarily have a right to sub
mit rebuttal evidence following the hearing. 20 C.F.R.
§ 404.935(a); 20 C.ER. § 404.949. A claimant must sub
mit written statements to the AU “no later than 5
business days before the date set for the hearing,
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unless you show that your circumstances meet the con
ditions described in § 404.935(b).” 20 CF.R. 404.949.

Claimants must ask the AU for a continuance or
supplemental hearing when surprised by evidence ad
duced at the hearing. See JL4LLEX, § 1-2-6-80. Even if
a claimant could submit rebuttal evidence, the best the
claimant can do is submit competing evidence post
hearing. Shaibi , 883 F.3d at 1110. Without knowing the
basis for the vocational expert’s conclusions, it may be
difficult or even impossible to determine whether there
are errors underlying those conclusions.

Opinions regarding medical conditions and result
ing limitations are very different from opinions regard
ing work requirements and numbers of jobs in the
economy. Peru/es involved conflicting medical opinions
concerning the limiting effects of a back injury. The ba
sis of a claimant’s impairments is apparent from the
results of examinations and the treatment record in
the file, but a medical opinion of limitations resulting
from those impairments requires professional judg
ment. While vocational expert testimony can require
professional judgment in some cases, the requirements
ofjobs are factual and should be verifiable to some de
gree. The number of jobs in the national or regional
economy is a statistical fact. It is reasonable to expect
vocational experts to produce the data supporting their
opinions on request, since the vocational expert should
know the basis at the time of the hearing. The Com
missioner recognizes this in the Handbook by stating
that vocational experts “must be prepared to cite, ex
plain, and furnish any sources relied upon in your
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testimony.” Handbook, at 3. 19, 20, 28, 31, 38. This is
consistent with the requirement of the APA that a
party be entitled to “conduct such cross-examination
as may be required for a full and true disclosure of the
facts.” See, e.g., 5 U.S.C. § 556(d).

The Commissioner makes it clear in the Handbook
that the information sought by Biestek should be avail
able at the lime of the hearing. The Commissioner
should not be heard to argue that a requirement for
production of the basis for the vocational expert’s tes
timony is unreasonab]e or burdensome in the context
of non-adversarial administrative disability hearings.
A vocational expert should be prepared not only to cite,
explain, and furnish any sources relied upon but to
also explain why those sources are reliable. Handbook,
at 38. Biestek and other claimants should have the op
portunity “to conduct such cross-examination as may
be required for a full and true disclosure of the facts.”
Peru/es, 402 U.S. at 409 (citing 5 U.S.C. § 556(d)).
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CONCLUSION

The Court should reverse the judgment of the
Sixth Circuit Court of Appeals and nile that substan
tial evidence standard is offended using undisclosed
methods or sources for estimating job numbers.
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SUPREME COURT OF THE UNITED STATES

Syllabus

BIESTEK U. BERRYHILL, ACTING COMMISSIONER
OF SOCIAL SECURITY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTh CIRCUIT

No. 17—1184. Argued December 4, 2018—Decided April 1, 2019

Petitioner Michael Biestek, a former construction worker, applied for
social security disability benefits, claiming he could no longer work
due to physical and mental disabilities. The Social Security Admin
istration (SSA) assigned an Administrative Law Judge (ALA) to con
duct a hearing, at which the ALT had to determine whether Biestek
could successfully transition to less physically demanding work. For
guidance on that issue, the AlA heard testimony from a vocational
expert regarding the types of jobs Biestek could still perform and the
number of such jobs that existed in the national economy. See 20
CFR §404.1560(c)(l), 416.960(c)(,l). On cross-examination, Biestek’s
attorney asked the expert “where [she was] getting [her numbers]
from,” and the expert explained they were from her own individual
labor market surveys. Biestek’s attorney then requested that the ex
pert turn over the surveys. The expert declined. The ALA ultimately
denied Biestek benefits, basing his conclusion on the expert’s testi
mony about the number of jobs available to him. Biestek sought re
view in federal court, where an AU’s factual findings are “conclu
sive” if supported by “substantial evidence,” 42 U. S. C. §405(g), The
District Court rejected Biestek’s argument. that. the expert’s testimo
ny could not possibly constitute substantial evidence because she had
declined to produce her supporting data. The Sixth Circuit affirmed.

Held: A vocational expert’s refusal to provide private market-survey
data upon the applicant’s request does not categorically preclude the
testimony from counting as “substantial evidence.”

Substantial evidence is “more than a mere scintilla,” and means
only “such relevant evidence as a reasonable mind might accept as
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adequate to support a conclusion. Consolidated Edison Co. v.
NLRB, 305 U. 8. 197, 229. Biestek proposes a categorical rule that
the testimony of a vocational expert who refuses a request for sup
porting data about job nvailability can never clear that bar. To as
sess that proposal, the Court begins with the parties’ common
ground: Assuming no demand, a vocational expert’s testimony may
count as substantial evidence even when unaccompanied by support
ing data.

If that is true, is it not obvious why one additional fact—a refusal
to a request for that data—should make an expert’s testimony cate
gorically inadequate. In same cases, the refusal to disclose data, con
sidered along with other shortcomings, will undercut an expert’s
credibility and prevent a court from finding that “a reasonable mind”
could accept the expert’s testimony. But in other cases, the refusal
will hove no such consequence. Similarly, the refusal will sometimes
interfere with effective cross-examination, which a reviewing court
may consider in deciding how much to credit an expert’s opinion. But
other times, even without supporting data, an applicant will be able
to probe the strength of the expert’s testimony on cross-examination.
Ultimately, Biestek’s error lies in his pressing for a categorical rule,
applying to every case in which a vocational expert refuses a request
for underlying data. The inquiry, as is usually true in determining
the substantiality of evidence, is case-by-case. It takes into account
all features of the vocational expert’s testimony, as well as the rest of
the administrative record, and defers to the presiding AM, who has
seen the hearing up close. Pp. 5—11.

860 F. 3d 778, affirmed.

K\GAN. J., delivered the opinion of the Court, in which ROREnTS,
C. J., and ThOMAS, BREYER, Ab.TTO, and KVANAUGhl, JJ., joined. SO
TOMAYOR, J., filed a dissenting opinion. GuhstcH, J., filed a dissenting
opinion, in which GbNSuURG, J., joined.
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SUPREME COURT OF THE UNITED STATES

No. 17—1184

MICHAEL J. BIESTEK, PETITIONER u. NANCY A.
BERRYHILL, ACTING COMMISSIONER OF

SOCIAL SECURITY

ON WRIT OF CERTIORARI TO THE LTNTTED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

(April 1, 2019j

JUSTICE K4CAN delivered the opinion of the Court.

The Social Security Administration (SSA) provides
benefits to individuals who cannot obtain work because of
a physical or mental disability. To determine whether an
applicant is entitled to benefits, the agency may hold an
informal hearing examining (among other things) the kind
and number of jobs available for someone with the appli
cant’s disability and other characteristics. The agency’s
factual findings on that score are “conclusive” in judicial
review of the benefits decision so long as they are sup
ported by “substantial evidence.” 42 U. S. C. §405(g).

This case arises from the SSA’s reliance on an expert’s
testimony about the availability of certain jobs in the
economy. The expert largely based her opinion on private
market-survey data. The question presented is whether
her refusal to provide that data upon the applicant’s re
quest categorically precludes her testimony from counting
as “substantial evidence.” We hold it does not.
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I

Petitioner Michael Biestek once worked as a carpenter
and general laborer on construction sites. But he stopped
working after he developed degenerative disc disease,
Hepatitis C, and depression. He then applied for social
security disability benefits, claiming eligibility as of Octo
ber 2009.

After some preliminary proceedings, the SSA assigned
an Administrative Law Judge ALJ) to hold a hearing on
Biestek’s application. Those hearings, as described in the
Social Security Act, 49 Stat. 620, as amended, 42 U. S. C.
§301 e seq., are recognizably adjudicative in nature. The
AU may “receive evidence” and “examine witnesses”
about the contested issues in a case. §405(b)(1), 1383(c)
(fl(A). But many of the rules governing such hear
ings are less rigid than those a court would follow. See
Richardson v. Perales, 402 U. S. 389, 400—401 (1971). An
AU is to conduct a disability hearing in “an informal, non-
adversarial manner.” 20 CFR §404.900(b) (2018);
§416.1400(b). Most notably, an AU may receive evidence
in a disability hearing that “would not be admissible in
court.” §404.950(c), 416.1450(c); see 42 U. S. C. §405(b)
(1), 1383(c)(1)A).

To rule on Biestek’s application, the AU had to deter
mine whether the former construction laborer could suc
cessfully transition to less physically demanding work.
That required exploring two issues. The ALl needed to
identi& the types of jobs Biestek could perform notwith
standing his disabilities. See 20 CFR §404.1560(c)(1),
4 16.960(c)(1). And the AU needed to ascertain whether
those kinds of jobs “exist[ed] in significant numbers in the
national economy.” §404.1560(c)(1), 4l6.960(c)(1); see
§404.l566, 416.966.

For guidance on such questions, ALJs often seek the
views of “vocational experts.” See §4O4.1566(e),
416.966(e); SSA, Hearings, Appeals, and Litigation Law
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Manual 1—2—5—50 (Aug. 29, 2014). Those experts are
professionals under contract with SSA to provide impar
tial testimony in agency proceedings. See id., at 1—2—1—
31.B.1 (June 16, 2016); id., at 1—2—5-48. They must have
‘expertise” and “current knowledge” of “[w]orking condi
tions and physical demands of various” jobs; “[kjnowledge
of the existence and numbers of [those jobs] in the national
economy”; and “[i]nvolvement in or knowledge of placing
adult workers[J with disabilities[] into jobs.” Id., at 1—2—
1—31.B.1. Many vocational experts simultaneously work
in the private sector locating employment for persons with
disabilities. See C. Kubitschek & J. Dubin, Social Security
Disability Law & Procedure in Federal Court §3:89 (2019).
When offering testimony, the experts may invoke not only
publicly available sources but also “information obtained
directly from employers” and data otherwise developed
from their own “experience in job placement or career
counseling.” Social Security Ruling, SSR 00—4p, 65 Fed.
Reg. 75760 (2000).

At Biestek’s hearing, the AU asked a vocational expert
named Erin O’Callaghan to identify a sampling of “seden
tary” jobs that a person with Biestek’s disabilities, educa
tion, and job history could perform. Tr. 59 (July 21, 2015);
see 20 CFR §401.1567(a), 416.967(a) (defining a “seden
tary” job as one that “involves sitting” and requires “lifting
no more than 10 pounds”). O’Callaghan had served as a
vocational expert in SSA proceedings for five years; she
also had more than ten years’ experience counseling peo
ple with disabilities about employment opportunities. See
Stachowiak v. Commissioner of Social Security, 2013 WL
593825, *1 (ED Mich., Jan. 11, 2013); Record in No. 16—
10422 (ED Mich.), Doc. 17—13, p. 1274 (resume). In re
sponse to the AU’s query, O’Callaghan listed sedentary
jobs “such as a bench assembler [or) sorter” that did not
require many skills. Tr. 58—59. And she further testified
that 210,000 bench assembler jobs and 120,000 sorter jobs
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existed in the national economy. See ibid.
On cross-examination, Biestek’s attorney asked

O’Callaghan “where [she wasj getting those [numbersJ
from.” Id., at 71. O’Callaghan replied that they came
from the Bureau of Labor Statistics and her “own individ
ual labor market surveys.” Ibid. The lawyer then re
quested that O’Callaghan turn over the private surveys so
he could review them. Ibid. O’Callaghan responded that
she wished to keep the surveys confidential because they
were ‘part of [herj client files.” Id., at 72. The lawyer
suggested that O’Callaghan could “take the clients names
out.” Ibid. But at that point the AU interjected that he
“would not require” O’Callaghan to produce the files in
any form. Ibid. Biestek’s counsel asked no further ques
tions about the basis for O’Callaghan’s assembler and
sorter numbers.

After the hearing concluded, the AU issued a decision
granting Biestek’s application in part and denying it in
part. According to the AU, Biestek was entitled to bene
fits beginning in May 2013, when his advancing age (he
turned fifty that month) adversely affected his ability to
find employment. See App. to Pet, for Cert. 19a, 112a—
113a. But before that time, the AU held, Biestek’s dis
abilities should not have prevented a “successful adjust
ment to other work.” Id., at 1 lOa—l 12a. The AU based
that conclusion on O’Callaghan’s testimony about the
availability in the economy of “sedentary unskilled occupa
tions such as bench assembler [orj sorter.” id., at lila
(emphasis deleted).

Biestek sought review in federal court of the AU’s
denial of benefits for the period between October 2009 and
May 2013. On judicial review, an AU’s factual findings—
such as the determination that Biestek could have found
sedentary work—”shall be conclusive” if supported by
“substantial evidence.” 42 U. S. C. §405(g); see supra,
at 1. Biestek contended that O’Callaghan’s testimony could
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not possibly constitute such evidence because she had
declined, upon request, to produce her supporting data.
See Plaintiff’s Motion for Summary Judgment in No. 16—

10422 (ED Mich.), Doc. 22, p. 23. But the District Court
rejected that argument. See 2017 WL 1173775, *2 (Mar.
30, 2017). And the Court of Appeals for the Sixth Circuit
affirmed. See Biestek v. Commissioner of Social Security,
880 F. 3d 778 (2018). That court recognized that the
Seventh Circuit had adopted the categorical rule Biestek
proposed, precluding a vocational expert’s testimony from
qualifying as substantial if the expert had declined an
applicant’s request to provide supporting data. See id., at
790 (citing McKinnie v. Barnhart, 368 F. 3d 907, 910—9 11
(2004)). But that rule, the Sixth Circuit observed in join
ing the ranks of unconvinced courts, “ha[dJ not been a
popular export.” 880 F. 3d, at 790 (internal quotation
marks omitted).

And no more is it so today.

II

The phrase “substantial evidence” is a “term of art” used
throughout administrative law to describe how courts are
to review agency factfinding. T-Mobile South, LLC v.
Roswcil, 574 U. S. , (2015) (slip op., at 7). Under
the substantial-evidence standard, a court looks to an
existing administrative record and asks whether it con
tains “sufficien[t] evidence” to support the agency’s factual
determinations. Consolidated Edison Co. v. NLRB, 305
U. S. 197, 229 (1938) (emphasis deleted). And whatever
the meaning of “substantial” in other contexts, the thresh
old for such evidentiary sufficiency is not high. Substan
tial evidence, this Court has said, is “more than a mere
scintilla.” Ibid.; see, c.g., Perales, 402 U. S., at 401 (inter
nal quotation marks omitted). lt means—and means
only—such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.” Consolidated
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Edison, 305 U. S.. at 229. See Dickinson v. Zurko, 527

U. S. 150, 153 (1999) (comparing the substantial-evidence
standard to the deferential clearly-erroneous standard).

Today, Biestek argues that the testimony of a vocational
expert who (like O’Callaghan) refuses a request for sup
porting data about job availability can never clear the
substantial-evidence bar. See Brief for Petitioner 21—34.
As that formulation makes clear, Biestek’s proposed rule
is categorical, rendering expert testimony insufficient to
sustain an AU’s factfinding whenever such a refusal has
occurred.’ But Biestek hastens to add two caveats. The
first is to clarify what the rule is not, the second to stress
where its Jimits lie.

Biestek initially takes pains—and understandably so—
to distinguish his argument from a procedural claim.
Reply Brief 12—14. At no stage in this litigation, Biestek
says, has he ever espoused “a free.standing procedural
rule under which a vocational expert would always have to
produce [her underlying dataj upon request.” Id., at 2.
That kind of rule exists in federal court: There, an expert
witness must produce all data she has considered in reach
ing her conclusions. See Fed. Rule Civ. Proc. 26(a)(2)(B).
But as Biestek appreciates, no similar requirement applies

‘In contrast, the principal dissent cannot decide whether it favors
such a categorical rule. At first, JUST[CI CoRsucH endorses the rule
Biestek and the Seventh Circuit have proposed. See post, at 2. But in
then addressing our opinion, he takes little or no issue with the reason
ing we offer to show why that rule is too broad. See post, at 4—7. So the
dissent tries to narrow the scope of Biestek’s categorical rule—to only
cases that look just like his. See post, at 7—S. And still more, it shelves
all the “categorical” talk and concentrates on Biestek’s case alone. See
post, at 1, 4—8. There, JUSTICE Cogsucii’s dissent joins JUSTICE

SOTOMAYDE’S in concluding that the expert evidence in this ease was
insubstantial. But as we later explain, see infro, at 11, Biestek did not
petition us to resolve that faetbound question; nor did his briefing and
arpiment focus on anything other than the Seventh Circuits categori
cal rule. We confine our opinion accordingly.
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in SSA hearings. As explained above, Congress intended
those proceedings to be “informal” and provided that the
‘strict rules of evidence, applicable in the courtroom, are
not to” apply. Perales, 402 U. S., at 400; see 42 U. S. C.
§405(b)(1); supra, at 2. So Biestek does not press for a
“procedural rule” governing “the means through which an
evidentiarv record (must be} created.” Tr. of Oral Arg. 6;
Reply Brief 13. Instead, he urges a “substantive rule” for
“assess[ing] the quality and quantity of [record] evi
dence—which would find testimony like O’Callaghan’s
inadequate, when taken alone, to support an ALl’s fact-
finding. Id., at 12.

And Biestek also emphasizes a limitation within that
proposed rule. For the rule to kick in, the applicant must
make a demand for the expert’s supporting data. See
Brief for Petitioner i, 5, 18, 40, 55; Tr. of Oral Arg. 25—26.
Consider two cases in which vocational experts rely on,
but do not produce, nonpublic information. In the first,
the applicant asks for the data; in the second, not. Accord
ing to Biestek, the expert’s testimony in the first case
cannot possibly clear the substantial-evidence bar; but in
the second case, it may well do so, even though the admin
istrative record is otherwise the same .And Biestek un
derscores that this difference in outcome has nothing to do
with waiver or forfeiture: As he acknowledges, an appli
cant ‘cannot waive the substantial evidence standard.”
Id., at 27. It is just that the evidentian’ problem arises
from the expert’s refusal of a demand, not from the data’s
absence alone. In his words, the testimony “can constitute
substantial evidence if unchallenged, but not if chal
lenged.” Reply Brief IS.

To assess Biestek’s proposal, we begin with the parties’
common ground: Assuming no demand, a vocational ex
pert’s testimony may count as substantial evidence even
when unaccompanied by supporting data. Take an exam
ple. Suppose an expert has top-of-the-line credentials,
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including professional qualifications and many years’
experience; suppose, too, she has a history of giving sound
testimony about job avaiJability in similar cases (perhaps
before the same AU). Now say that she testifies about
the approximate number of various sedentary jobs an
applicant for benefits could perform. She explains that
she arrived at her figures by surveying a range of repre
sentative employers; amassing specific information about
their labor needs and employment of people with disabili
ties; and extrapolating those findings to the national
economy by means of a well-accepted methodology. She
answers cogently and thoroughly all questions put to her
by the AU and the applicant’s lawyer. And nothing in the
rest of the record conflicts with anything she says. But
she never produces her survey data. Still, her testimony
would be the kind of evidence—far “more than a mere
scintilla”—that “a reasonable mind might accept as ade
quate to support” a finding about job availability. Consol
idated Edison, 305 U. S., at 229. Of course, the testimony
would be even better—more reliable and probative—if she
had produced supporting data; that would he a best pran
tice for the SSA and its experts.2 And of course, a different
(maybe less qualified) expert failing to produce such data
might offer testimony that is so feeble, or contradicted,
that it would fail to clear the substantial-evidence bar.
The point is only—as, again, Biestek accepts—that expert
testimony can sometimes surmount that bar absent under
lying data.

But if that is true, why should one additional fact—a

2The SSA itself appears to agree. In the handbook given to voca
tional experts, the agency states: ‘You should have available, at
the hearing, any vocational resource materials that, you are likely
to rely upon” because “the ALT may ask you to provide relevant
portions of [those] materials.” SSA, Vocational Expert Handbook 37
(Aug. 2017), https://www.ssa.gov/appeals/pubbcexportsNocational_Experls_
(VE)_ITandbook.508.pdf(as last visited Mar. 28, 2019).
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refusal to a request for that data—make a vocational
expert’s testimony categorically inadequate? Assume that
an applicant challenges our hypothetical expert to turn
over her supporting data; and assume the expert declines
because the data reveals private information about her
clients and making careful redactions will take a fair bit of
time. Nothing in the expert’s refusal changes her testi
mony (as described above) about job availability. Nor does
it alter any other material in the record. So if our expert’s
opinion was sufficient—i.e., qualified as substantial evi
dence—before the refusal, it is hard to see why the opinion
has to be insufficient afterward.

Biestek suggests two reasons for that non-obvious re
sult. First, he contends that the expert’s rejection of a
request for backup data necessarily “cast[s her testimony]
into doubt.” Reply Brief 16. And second, he avers that the
refusal inevitably “deprives an applicant of the material
necessary for an effective cross-examination.” Id., at 2.
But Biestek states his arguments too broadly—and the
nuggets of truth they contain cannot justify his proposed
flat rule.

Consider Biestek’s claim about how an expert’s refusal
undercuts her credibility. Biestek here invokes the estab
lished idea of an “adverse inference”: If an expert declines
to back up her testimony with information in her control,
then the factfinder has a reason to think she is hiding
something. See ith, at 16 (citing cases). We do not dispute
that possibility—but the inference is far from always
required. If an AU has no other reason to trust the ex
pert, or finds her testimony iffy on its face, her refusal of
the applicant’s demand for supporting data may properly
tip the scales against her opinion. (Indeed, more can be
said: Even if the applicant makes no demand, such an
expert’s withholding of data may count against her.) But
if (as in our prior hypothetical example, see SUprU, at 7—8)
the AU views the expert and her testimony as otherwise
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trustworthy, and thinks she has good reason to keep her
data private, her rejection of an applicant’s demand need
not make a difference. So too when a court reviews the
AU’s decision under the deferential substantial-evidence
standard. In some cases, the refusal to disclose data,
considered along with other shortcomings, will prevent a
court from finding that “a reasonable mind” could accept
the expert’s testimony. Consolidated Edison, 305 U. S., at
229. But in other cases, that refusal will have no such
consequence. Even taking ii into account, the expert’s
opinion will qualify as “more than a mere scintilla” of
evidence supporting the AU’s conclusion. Which is to say
it will count, contra Biestek, as substantial.

And much the same is true of Biestek’s claim that an
expert’s refusal precludes meaningful cross-examination.
\Ve agree with Biestek that an AU and reviewing court
may properly consider obstacles to such questioning when
deciding how much to credit an expert’s opinion. See
Peroles, 102 U. S., at 402—106. But Biestek goes too far in
suggesting that the refusal to provide supporting data
always interferes with effective cross-examination, or that
the absence of such testing always requires treating an
opinion as unreliable. Even without specific data, an
applicant may probe the strength of testimony by asking
an expert about (for example) her sources and methods—
where she got the information at issue and how she ana
lyzed it and derived her conclusions. See, e.g., Chavez v.
Bcrryliill, 895 F. 3d 962, 969—970 (CA7 2018). And even
without significant testing, a factfinder may conclude that
testimony has sufficient indicia of reliability to support a
conclusion about whether an applicant could find work.
Indeed, Biestek effectively concedes both those points in
cases where supporting data is missing, so long as an
expert has not refused an applicant’s demand. See supro,
at 7. But once that much is acknowledged, Biestek’s
argument cannot hold. For with or without an express
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refusal, the absence of data places the selfsame limits on
cross-examination.

Where Biestek goes wrong, at bottom, is in pressing for
a categorical rule, applying to every case in which a voca
tional expert refuses a request for underlying data. Some
times an expert’s withholding of such data, when com
bined with other aspects of the record, will prevent her
testimony from qualifying as substantial evidence. That
would be so, for example, if the expert has no good reason
to keep the data private and her testimony lacks other
markers of reliability. But sometimes the reservation of
data will have no such effect. Even though the applicant
might wish for the data, the expert’s testimony still will
clear (even handily so) the more-than-a-mere-scintilla
threshold. The inquiry, as is usually true in determining
the substantiality of evidence, is case-by-case. See, e.g.,
Fern/es, 402 U. S., at 399, 410 (rejecting a categorical rule
pertaining to the substantiality of medical reports in a
disability hearing). It takes into account all features of
the vocational expert’s testimony, as well as the rest of the
administrative record. And in so doing, it defers to the
presiding AU, who has seen the hearing up close.

That much is sufficient to decide this case. Biestek
petitioned us only to adopt the categorical rule we have
now rejected. He did not ask us to decide whether, in the
absence of that rule, substantial evidence supported the
AU in denying him benefits. Accordingly, we affirm the
Court of Appeals’ judgment.

it is so ordered.
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JUSTICE SOTOMAYOR, dissenting.

The Court focuses on the propriety of a categorical rule
that precludes private data that a vocational expert refuses
to provide upon request from quah’ing as “ ‘substantial
evidence.” See wile, at I. I agree with JUSTICE GORSUCH
that the question presented by this case encompasses an
inquiry not just into the propriety of a categorical rule in
such circumstances but also into whether the substantial
evidence standard was met in the narrower circumstances
of Michael Biestek’s case. See post, at 6—7 (dissenting
opinion). For the reasons that JUSTICE GORSUCII sets out,
the vocational expert’s conclusory testimony in this case,

offered without even a hint of support, did not constitute
substantial evidence.

Once Biestek established that he had impairments, the
agency bore the burden of proving that work opportunities
were available to someone with his disabilities and indi
vidual characteristics. 20 CFR § 416.912(b)(3) (2018). To
meet that burden, the agency relied on a vocational ex
pert’s testimony that Biestek could qualify for one of
240,000 “bench assembler” jobs or 120,000 “sorter” jobs
nationwide. Tr. 59 (July 21, 2015), The export said that
those numbers were based in part on her “professional
experience.” Id., at 61. When Biestek’s counsel under-
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standably asked for more details, the expert said only that
she got the numbers from a publicly available source as
well as from her “own individual labor market surveys”
that were part of confidential client files. id., at 71; see
id., at 67, 71—72. Biestek’s counsel asked if the names in
the files could be redacted, but the administrative law
judge (AU) interrupted and ruled that she would not
require the surveys to be produced in redacted form. Id.,
at 72; see also id., at 67.

Perhaps the AU would have allowed Biestek’s counsel
to ask followup questions about the basis for the testimony
at that point, and perhaps Biestek’s counsel should have
tried to do so. But a Social Security proceeding is “inquisi
torial rather than adversarial.” Sini.s v. Apfei, 530 U. S.
103, 110—111 (2000); see 20 CFR §404.900(b),
416.1400(b). The AU acts as “an examiner charged with
developing the facts,” Richardson v. Peraics, 402 U. S. 389,
410 (1971), and has a duty to “develop the arguments both
for and against granting benefits,” Sinis, 530 U. S., at 111;
see also Social Security Ruling, SSR 00—4P, 65 Fed. Reg.
75760 (2000) (noting “the adjudicator’s duty to fully de
velop the record”). Here, instead of taking steps to ensure
that the claimant had a basis from which effective cross-
examination could be made and thus the record could be
developed, the AU cut off that process by intervening
when Biestek’s counsel asked about the possibility of
redaction.

The result was that the expert offered no detail whatso
ever on the basis for her testimony. She did not say whom
she had surveyed, how many surveys she had conducted,
or what information she had gathered, nor did she offer
any other explanation of the data on which she relied. In
conjunction with the failure to proffer the surveys them
selves, the expert’s conclusory testimony alone could not
constitute substantial evidence to support the AU’s fact-
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finding.*

I agree with much of JUSTICE GORSUCH’s reasoning. I
emphasize that I do not foreclose the possibility that a
more developed record could justify an AU’s reliance on
vocational-expert testimony in some circumstances even if
the expert does not produce records underlying that testi
mony on request. An expert may have legitimate reasons
for not turning over data, such as the burden of gathering
records or confidentiality concerns that redaction cannot
address. In those circumstances, as the majority suggests,
the agency may be able to support an expert’s testimony in
ways other than by providing underlying data, such as by
offering a fulsome description of the data and methodology
on which the expert relies. See ante, at 8. The agency
simply did not do so here.

* J nole that the agency’s own handbook says that experts ‘should
have available, at the hearing, any vocational resource materials that
[they] are likely to rely upon and should be able to thoroughly explain
what resource materials [they) used and how [they) arrived at [their]
opinions.” SSA, Vocational Expert Handbook 37 (Aug. 2017),
https:Hwww.ssa.gov/appeals/publicexperts/Vocational_Experts_(VE)_
Handbook-508.pdf(as last visited Mar. 29, 2019).
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JUSTICE GORSUCH, with whom JUSTICE GINSBURG joins,
dissenting.

Walk for a moment in Michael Biestek’s shoes. As part
of your application for disability benefits, you’ve proven
that you suffer from serious health problems and can’t
return to your old construction job. Like many cases,
yours turns on whether a significant number of other jobs
remain that someone of your age, education, and experi
ence, and with your physical limitations, could perform.
When it comes to that question, the Social Security Ad
ministration bears the burden of proof. To meet its bur
den in your case, the agency chooses to rest on the testi
mony of a vocational expert the agency hired as an
independent contractor. The expert asserts there are
120,000 “sorter” and 210,000 “bench assemble’-” jobs
nationwide that you could perform even with your
disabilities.

V/here did these numbers come from? The expert says
she relied on data from the Bureau of Labor Statistics and
her own private surveys. But it turns out the Bureau
can’t be the source; its numbers aren’t that specific. The
source—if there is a source—must be the expert’s private
surveys. So you ask to see them. The expert refuses—she
says they’re part of confidential client files. You reply by
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pointing out that any confidential client information can
be redacted. But rather than ordering the data produced,
the hearing examiner, herself a Social Security Admin
istration employee, jumps in to say that won’t be neces
sary. Even without the data, the examiner states in her
decision on your disability claim, the expert’s say-so war
rants “great weight” and is more than enough evidence to
deny your application. Case closed. App. to Pet, for Cert.
lila—i 12a, il8a—l i9a.

Would you say this decision was based on “substantial
evidence”? Count me with Judge Easterbrook and the
Seventh Circuit in thinking that an agency expert’s bottom
line conclusion, supported only by a claim of readily avail
able evidence that she refuses to produce on request, fails
to satisfy the government’s statutory burden of producing
substantial evidence of available other work. See Don
a/inc v. Barnhort, 279 F. 3d 441, 446 (CA7 2002);
McKj,jjije v. Barnhart, 368 F. 3d 907, 910—911 (CA7 2004)
(per curiani).

Start with the legal standard. The Social Security Act
of 1935 requires the agency to support its conclusions
about the number of available jobs with “substantial
evidence.” 42 U. S. C. §405(g). Congress borrowed that
standard from civil litigation practice, where reviewing
courts may overturn a jury verdict when the record lacks
“substantial evidence”—that is, evidence sufficient to
permit a reasonable jury to reach the verdict it did. Much
the same standard governs summary judgment and di
rected verdict practice today. See 2 K. Hickman & R.
Pierce, Administrative Law § 10.2.1, pp. 1082—1085 (6th
ed. 20i9); Anderson v. Liberty Lobby, Inc., 477 U. S. 242,
252 (1986); NLRB v. Columbian Enameling & Stamping
Co., 306 U. 5. 292, 300 (i939).

Next, consider what we know about this standard.
Witness testimony that’s clearly wrong as a matter of fact
cannot he substantial evidence. See Scott v. Harris, 550
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U. S. 372, 380 (2007). Falsified evidence isn’t substantial
evidence. See. e.g., Firemen’s and Policemen’s Civil Sen.
Conzm’n v. Bri,iknieycr, 662 S. W. 2d 953, 956 (Tex. 1984).
Speculation isn’t substantial evidence. See, e.g., Gao He
Liii v. Department of Justice, 428 F. 3d 391, 400 (CA2
2005); Alpo Petfoods, inc. v. NLRB, 126 F. 3d 246, 250
(CA4 1997). And, maybe most pointedly for our purposes,
courts have held that a party or expert who supplies only
conclusorv assertions fails this standard too. See, e.g.,
Lujan v. Notional Wildlife Federal ion, 497 U. S. 871, 888
(1990) (‘the object of [summary.judgment practicel is not
to replace conclusory allegations of the complaint or an
swer with conclusory allegations of an affidavit”); Regents
of Univ. of Minn. v. AGA Medical Corp., 717 F. 3d 929, 941
(CA Fed. 2013) (“conclusory expert assertions cannot raise
triable issues of material fact”) (collecting cases); iVild
State Fertilizer Co. v. Exchange Nat. Bank of Chicago, 877
F. 2d 1333. 1339 (CA7 1989) (An expert who supplies
nothing but a bottom line supplies nothing of value to the
judicial process”); Sea Robin Pipeline Co. v. FERC, 795
F. 2d 182, 188 (CADC 1986) (“[I}nordinate faith in the
conclusoty assertions of an expert ... cannot satisfy the
requirement [of] substantial evidence”).

If clearly mistaken evidence, fake evidence, speculative
evidence, and conclusory evidence aren’t substantial evi
dence, the evidence here shouldn’t be either. The case
hinges on an expert who (a) claims to possess evidence on
the dispositive legal question that can be found nowhere
else in the record, but (b) offers only a conclusion about its
contents, and (c) refuses to supply the evidence when
requested without showing that it can’t readily be made
available. What reasonable factfinder would rely on evi
dence like that? It seems just the sort of conclusory evi
dence courts have long held insufficient to meet the sub.
stantial evidence standard. And thanks to its conclusory
nature, for all anyone can tell it may have come out of a
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hat—and, thus, may wind up being clearly mistaken, fake,
or speculative evidence too. Unsurprisingly given all this,
the government fails to cite even a single authority bless.
ing the sort of evidence here as substantial evidence,
despite the standard’s long history and widespread use.

Veteran Social Security practitioners must be feeling a
sense of déjà vu. Half a century ago, Judge Henry Friendly
encountered Kerner v. Fiemming, 283 F. 2d 916 (CA2
1960). There, the agency’s hearing examiner offered
“nothing save [his own] speculation” to support his holding
that the claimant “could in fact obtain substantial gainful
employment.” I&, at 921. The Second Circuit firmly
explained that this kind of conclusory claim is insufficient
to meet the substantial evidence standard. In response,
the Social Security Administration began hiring vocational
experts, like the one in this case, to document the number
of jobs available to a given claimant. But if the govern
ment can do what it did in this case, it’s hard to see what
all the trouble was for. The agency might still rest deci
sions on a hunch—just so long as the hunch comes from an
agency contractor rather than an agency examiner.

Instead of addressing the realities of this case, the
government asks us to imagine a hypothetical one. As
sume, it says, that no one had requested the underlying
data. In those circumstances, the government points out,
even Mr. Biestek appears to accept that the agency’s
decision could have stood. And if that’s true, the govern
ment asks, why should it make a difference if we add only
one additional fact—the expert’s refusal to produce the
data? See ante, at 7—9 (presenting the same argument).

The answer is an old and familiar one. The refusal to
supply readily available evidentiary support for a conclu
sion strongly suggests that the conclusion is, well, unsup
ported. See, e.g., Interstate Circuit, Inc. v. United States,
306 U. S. 208, 226 (1939) (“The production of weak evi
dence when strong is available can lead only to the conclu
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sion that the strong would have been adverse”); Clifton v.
United States, 4 How. 242, 243 (1346) (the withholding of
“more direct” proof suggests that “if the more perfect
exposition had been given it would have laid open defi
ciencies and objections which the more obscure and uncer
tain testimony was intended to conceal”); 31A C. J. S.,
Evidence § 156(2), p. 402 (1961) (“The unfavorable infer
ence . . - is especially applicable where the party withhold
ing the evidence has had notice or has been ordered to
produce it”). Meanwhile, a similar inference may not arise
if no one’s bothered to ask for the evidence, or if the evi
dence is shown to be unavailable for a good reason. In
cases like those, there may be just too many other plaus
ible and innocent excuses for the evidence’s absence. Maybe,
for example, nobody bothered to seek the underlying data
because everyone knew what it would show.

Fine, the Court responds, all that’s true enough. But
even if we accept that an expert’s failure to produce the
evidence underlying her conclusion may support an infer
ence that her conclusion is unsupported, that doesn’t
mean such an inference must follow. Whether an infer
ence is appropriate depends on the facts of the particular
case See ante, at 9—10.

But what more do we need to know about the facts of
this case? All of the relevant facts are undisputed, and it
remains only to decide the legal question whether they
meet the substantial evidence standard. We know that
the expert offered a firm and exact conclusion about the
number of available jobs. \Ve know that the expert
claimed to have private information to support her conclu
sion. We know Mr. Biestek requested that information
and we have no reason to think any confidentiality con
cerns could not have been addressed. We know, too, that
the hearing examiner had “no other reason to trust the
expert[’sj” numbers beyond her say-so. Ibid. Finally and
looking to the law, we know that a witness’s bare conclu



6 BIESTEK u. BERRYHILL

Gous:cn, J., dissenting

sion is regularly held insufficient to meet the substantial
evidence threshold—and we know that the government
hasn’t cited a single case finding substantial evidence on
so little. This is exactly the sort of case where an adverse
inference should “tip the scales.” Ibid.

With so much now weighing against the government,
everything seems to turn on a final hypothetical. Now we
are asked to imagine that the expert had offered detailed
oral testimony about the withheld data. Her testimony
was so detailed, we are asked to suppose, that Mr. Biestek
could have thoroughly tested the data’s reliability through
cross-examination. (You might wonder just how effective
this cross-examination could be if Mr. Biestek didn’t have
access to the data. But overlook that.) Surely in those
circumstances it wouldn’t matter whether the expert
failed to produce the data even in bad faith. Any failure to
produce would be harmless as a matter of law because the
expert’s testimony, all by itself, would amount to substan
tial evidence on which a rational factfinder might rely.
Ante, at 10.

The problem is that this imaginary case has nothing to
teach us about our real one. In Mr. Biestek’s case, it is
undisputed that the expert offered only a bare conclusion
about the number of available jobs. No other relevant
testimony was offered or received: no testimony about the
underlying data, no testimony about its specific sources,
no testimony about its reliability. In our real case, there is
simply no way to shrug off the failure to produce the data
as harmless error. To the contrary, and as we have seen,
cases like this routinely fail to satisfy the substantial
evidence standard. And if the government has a ‘duty to
fully develop the record,” ante, at 2 (SOTOMAYOR, J.. dis
senting), that conclusion should follow all the more
strongly.

What leads the Court to a different conclusion? It says
that it views Mr. Biestek’s petition as raising only the
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“categorical” question whether an expert’s failure to pro
duce underlying data always and in ‘every case” precludes
her testimony from qualifying as substantial evidence.
Au/c, at 1, 9—11. And once the question is ratcheted up to
that level of abstraction, of course it is easy enough to
shoot it down: just point to a series of hypothetical cases
where the record contains additional justification for the
expert’s failure to produce or additional evidence to sup
port her opinion. In such counterfactual cases, the failure
to produce either would not be enough to give rise to an
adverse inference under traditional legal principles or
could he held harmless as a matter of law. See an/c,
at 7—JO.

But as I understand Mr. Biestek’s submission, it does
not require an all-or-nothing approach that would cover
“every case.” As the Court acknowledges,Mr. Biestek has
focused us “on the Seventh Circuit’s categorical rule.”
Ante, at 6, n. 1. And that “rule” targets the narrower
‘category” of circumstances we have here—where an
expert “‘give[s] a bottom line,” fails to provide evidence
“underlying that bottom line” when challenged, and fails
to show the evidence is unavailable. McKi,znie, 368 F. 3d,
at 911 (quoting Donahue, 279 F. 3d, at 446). What to do
about that category falls well within the question presented:
“[wjhether a vocational expert’s testimony can consti
tute substantial evidence of ‘other work’ ... when the
expert fails upon the applicant’s requesi to provide the
underlying data on which that testimony is premised.”
Pet. for Cert. i. The answer to that question may he “al
ways,” “never,” or—as the Court itself seems to
acknowledge—”[s]ometimes” Ante, at 11. And if the
answer is “sometimes,” the critical question becomes “in
what circumstances”?

I suppose we could stop short and leave everyone guess
ing. But another option is to follow the Seventh Circuit’s
lead, resolve the smaller yet still significant “category” of
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cases like the one before us, and in that way begin to offer
lower courts meaningful guidance in this important area.
While I would not hesitate to take this course and make
plain that cases like Mr. Biestek’s fail the substantial
evidence standard, I understand the Court today to choose
the first option and leave these matters for another day.

There is good news and bad news in this. If my under
standing of the Court’s opinion is correct, the good news is
that the Court remains open to the possibility that in real-
world cases like Mr. Biestek’s, lower courts may—and
even should—find the substantial evidence test unmet.
The bad news is that we must wait to find out, leaving
many people and courts in limbo in the meantime. Cases
with facts like Mr. Biestek’s appear to be all too common.
See, e.g Dubin, Overcoming Gridlock: Campbell After a
Quarter-Century and Bureaucratically Rational Gap-
Filling in Mass Justice Adjudication in the Social Security
Administration’s Disability Programs, 62 Admin. L. Rev.
937, 966 (2010). And many courts have erred in them by
finding the substantial evidence test met, as the Sixth
Circuit did in the case now before us. Some courts have
even confated the substantial evidence standard—a sub
stantive standard governing what’s needed to sustain a
judgment as a matter of law—with procedural rules gov
erning the admission of evidence. These courts have
mistakenly suggested that, because the Federal Rules of
Evidence don’t apply in Socia] Security proceedings, any
thing an expert says will suffice to meet the agency’s
burden of proof. See, e.g., Welsh v. Commissioner of Social
Security, 662 Fed. Appx. 105, 109—110 (CA3 2016); Bayliss
v. Barnhart, 427 F. 3d 1211, 1218, and n. 4 (CA9 2005).
Definitively resolving this case would have provided more
useful guidance for practitioners and lower courts that
have struggled with a significant category of cases like Mr.
Biestek’s, all while affording him the relief the law prom
ises in disputes like his.
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The principle that the government must support its
allegations with substantial evidence, not conclusions and
secret evidence, guards against arbitrary executive dcci
sionmaking. See Friendly, Some Kind of Hearing,” 123
U. Pa. L. Rev. 1267, 1313—1314 (1975). Without it, people
like Mr. Biestek are left to the mercy of a bureaucrat’s
caprice. Over 100 years ago, in ICC v. Lnusu,ile & A ash-
ui/Ic II. Co., 227 U. S. 88 (1913), the government sought to
justi’ an agency order binding private parties without
producing the information on which the agency had relied.
The government argued that its findings should be “pre
sumed to have been supported.” Id., at 93. In essence, the
government sought the right to “act upon any sort of se
cret evidence.” Gellhorn, Official Notice in Administrative
Adjudication, 20 Texas L. Rev. 131, 145 (1941). This
Court did not approve of that practice then, and I would
not have hesitated to make clear that we do not approve of
it today.

I respectfully dissent.



SSA - POMS: Dl 25001.001 - Medical and Vocational Quick Reference Guide - 05/30/20... Page 1 of 22

Social Security

Program Operations Manual System (POMS)

Effective Dates: 05/30/2018 - Present
TN 9 (12.18)

DI 25001.001 Medical and Vocational Quick Reference Guide

CITATIONS: Social Security Act - 216ç)(1), 223(d)(2), 1614 (aH3)(A) and 1614 (a)(3)(8)

Regulations - 20 CFR § 404.1520, 416.920, 404.1545 through 404.1567, 416.965 through

416.967

Social Security Rulings — SSR 03-3p, SSR 00-4p, SSR 96-9p, SSR 96-Bp, SSR 85-15, SSR 83-14, SSR 83-12.

SSR 83-11, SSR 83-10, SSR 82-63, SSR 82 62, SSR 82 61, SSR 8241, SSR 82-40

The Preface Materials and Appendices of the Dictionary of Occupational Titles (DOT) and Selected

Characteristics of Occupations (SCO)

A. Quick Reference Guide For Medical And Vocational Evaluation

This section provides a brief overview and a central starting point for medical and vocational evaluations. It also provides

references to mure specific instructions needed to complete sequential evaluation steps 4 and 5. The list of terms in this

subsection provides the following information:

1. Suirrmaries of commonly applied vocational concepts;

2. Definitions of commonly used terms for medical-vocational evaluations;

3. Terms relating to jobs or occupations that share the same definition that the Department of Labor uses in its

publications, such as the:

- Dictionary of Occupational Titles (DOT); or

Selected Characteristics of Occupations (SCO) defined in the DOT and

words with a two-letter SCO acronym after them; and

4. Basic information about using the medical vocational guidelines.

1. Accommodation (Ac)

Adjustment of the lens of the eye to bring air ubjett iirLu sharp locus.

2. Age

Refers to chronological age and the extent to which it affects a claimant’s ability to adjust to other work. A claimant

reaches a particular age the day before his or her birthday. There are three age categories and two age subcategories.

For detailed information on age as a vocational factor, see Dl 25015.005.
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The medical-vocational rules use the subcategory “younger individual age 45-49” in the sedentary medical-vocational

table and “closely approaching retirement age” in the medium medical-vocational table. For the medical-vocational

guidelines, see Dl 25025.035.

The age categories and subcategories are:

a. Age categories

1. Younger- underage 50

2. Closely approaching advanced age - age 50-54

3. Advanced age - age 55 or over

For more information on age categories see DI 25015.OOSD.

b. Age subcategories

1. Younger individual age 45-49; and

2. Closely approaching retirement age - age 60 or older.

3. Arduous work

Physical work requiring a high level of strength or endurance. No specific physical action or exertional level denotes

arduous work. Such work may be arduous if it demands a great deal of stamina such as repetitive bending or lifting at a

very fast pace. For additional information on arduous work see DI 25010.0018.1.

4. Atmospheric conditions (AC)

An environmental factor, rated in the 5CC, meaning exposure to conditions that affect the respiratory system, eyes, or

the skin such as:

fumes,

noxious odors,

• dusts,

• mists,

• gases, and

poor ventilation.

5. Balancing (Ba)

Maintaining body equilibrium to prevent falling when:
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• walking,

• standing,

• crouching,

• running on narrow, slippery, or erratically moving surfaces; or

• performing gymnastic feats.

6. Borderline age issue

For information on how to apply borderline age policy, see Dl 25015.006 Borderline Age.

A borderline age issue exists when the claimant is:

A few days to a few months from attaining the next higher age category;

• Use of the higher age category results in a finding of “disabled’: and

Use of the chronological age category results in a finding of ‘not disabled.”

7. Carrying

Transporting an object; usually holding it in the hands, arms or on the shoulder,

8. climbing (Cl)

Ascending or descending ladders, stairs, scaffolding, ramps, poles, ropes, and the like, using the feet and legs or hands

and arms.

9. Color vision (CV)

Ability to identify and distinguish colors.

10. Composite job

Work that required significant elements of two or more occupations and that has no counterpart in the DOT. For

information on how to determine if work was a compositejob and how to consider a compositejob at step 4 of

sequential evaluation see Dl 25005.02DB.

ii constantly

Use of this term in the RFC or SCO means that the activity or condition occurs two thirds or more of an eight hour day,

12. Crawling (cw)

Moving about on the hands and knees or hands and feet.

13. Crouching (Ca)

Bending the body downward and forward by bending the legs and spine.

I Ifl I’% fl I fl
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14. Depth perception (DP)

Ability tojudge distances and spatial relationships to 5ee objects where and as they actually are in three-dimensional

vision.

15. DOT worker function codes chart

A DOT code is comprised of nine numbers subdivided into three sets containing three numbers, In the DOT

classification system, each digit has a specific purpose or meaning. Together, these nine numbers provide a unique code

that identifies an individual occupation from all others listed in the DOT.

The following table contains information that identifies the various code numbers used to represent the middle three

codes (also known as the worker function codes). The worker function codes consist of data function (fourth digit),

people function (fifth digit), and things function (sixth digit) of occupations defined in the DOT.

Worker functions — The Middle

Three Codes

Data 4th

Code Digit Code People 5th Digit Code Things 6th Digit

0 Synthesizing 0 Mentoring 0 Setting up

1 Coordinating I Negotiating 1 Precision Working

2 Analyzing 2 Instructing 2 Operating-

Controlling

3 Compiling 3 Supervising 3 Driving-Operating

4 Computing 4 Diverting 4 Manipulating

S Copying S Persuading 5 Tending

6 Comparing 6 Speaking-Signaling 6 Feeding-Off

Bearing

7 Serving 7 Handling

8 Taking Instructions

Helping

16. Education

Formal schooling or other training that contributes to the ability to meet vocational requirements (for example,

reasoning ability, communication skills, and arithmetical ability). For additional information on education as a vocational

factor, see Dl 25015010.

We classify education into five adjudicative categories:
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1. Illiterate or unable to communicate in English:

The inability to read English,

The inability to write English,

• The inabiiity to speak or understand English, or

• Any combination of the items in this list

NOTE: Regardless of formal education level, use this category for claimants who cannot speak, under5tand, read, or

write a simple message in English such as in5tructions or inventory lists,

2. Marginal education

Formal schooling completed at the sixth grade level or less.

3. Limited education

Formal schooling completed at the seventh through 11th grade level.

4. High school education or above

Formal schooling completed at the 12th grade level and above. We usually, consider a CED certificate to be in this

category.

5. Recent education that provides for direct entry into skilled or semiskilled work

For additional information on how to determine if recent education or training provides for direct entry into skilled

or semiskilled work see Dl 25015.O1OF.

17. Environmental conditions

Conditions that may exist in work environments such as extremes in temperature, humidity, noise, vibrations, fumes,

odors, presence of toxic substances, dust poor ventilation, or hazards.

18. Environmental limitation

An impairment-related inability to tolerate exposure to one or more environmental conditions in a workplace. For

additional information on environmental limitations, see Dl 25020.015.

19. Exertional activity

One of the primary strength activities:

sitting,

• standing,

walking,
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• lifting,

• carrying,

• pushing, and

• pulling.

20. Exertional level

A work classification defining the functional requirements of work in terms of the range of the primary strength
activities required (that is, sedentary, light medium, heavy, and very heavy).

The following table details the limits within the ranges for occasional, frequent and constant exertion:

Limits of Weights Lifted/Carried or Force Exerted by Strength

Level

Rating Occasionally Frequently Constantly

Sedentary * to 10 * N/A

Light * to20 *to 10 *

Medium 20 to 50 10 to 25 * to 10

Heavy 50 to 100 25 to 50 10 to 20

Very Heavy 100+ 50+ 20+

*=Negligible Weight; N/A= Not applicable

NOTE: Do not use this information to determine remaining occupational base. Do not determine that a claimant has a

remaining occupational base for medium work if he or she can lift 20 pounds occasionally and 10 pounds frequently or

if he or she can lift 25 pounds occasionally and 10 pounds frequently.

A claimant must be capable of doing substantially all of the range of work represented by the exertional requirements

of a rule in order to use that rule to direct a determination of disability. For that reason, assume that an RFC for less than

the top level of weight for an exertional level in the exertional level table represents an RFC falling between two

exeftional levels of work. For information on how to adjudicate a case in which the RFC falls between two rules, see DI

25025.015.

IMPORTANT: The chart of lifting and carrying requirements is from Appendix C: Components of the Definition Trailer,

Component IV. PHYSICAL DEMANDS STRENGTH RATING (Strength); and reflects how Department of Labor analysts

classified jobs into a particular strength level.

Per 20 CFR 404.1567 and 416.g67 , SSA uses the strength classifications that are in the DOT.

21. Exertional limitation

An impairment-related limitation that reduces the capacity to sit stand, walk, lift, carry, push, or pull.

22. Exposure to weather (We)

An environmental factor rated in the SCO meaning exposure to outside atmospheric conditions.
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23. Exposure to electrical shock (ES)

An environmental factor rated in the 5CC meaning po5sible bodily injury from electrical shock.

24. Exposure to radiation (Ra)

An environmental factor rated in the 5CC meaning possible bodily injury from radiation.

25. Exposure to toxic, caustic chemicals (TC)

An environmental factor rated in the 5CC meaning possible bodily injury from toxic or caustic chemicals.

26. Extreme cold (Co)

An environmental factor rated in the 5CC meaning exposure to nonweather-related cold temperatures.

27. Extreme heat (Ho)

An environmental factor rated in the 5CC meaning exposure to nonweather-related hot temperatures.

28. Far acuity (BA)

Clarity of vision at 20 feet or more.

29. Feeling (Fe)

Perceiving attributes of objects and materials such as size, shape, temperature, or texture, by means of receptors in the

skin, particularly those of the fingertips.

30. Field of vision (F)

The entire area that can be seen when the eye is directed forward, including that which is seen with peripheral vision.

31. Fingering (Fi)

Picking, pinching, or otherwise working with the fingers primarily (rather than with the whole hand or arm as in

‘Handling”).

32. Framework determination

A medical-vocational determination that uses the Anpendix 2 Rules as adjudicative guidance because the RFC or a

vocational factor does not match an Appendix 2 rule. The RFC and vocational factors of age, education, and past work

experience must meet all the rule criteria to direct a determination. For additional information on using the medical

vocational rules as a framework fora determination see Dl 25025.005C.

33. Frequently

Use of this term in the 5CC or RFC means that the activity or condition occurs one-third to two-thirds of an 8-hour

workday.

34. Frequency of physical demands and environmental condition components in the SCO

The following chart describes the absence or presence of physical demand and environmental condition components:

SCO Code Frequency I Definition

or condition does not exist.N Not Present

C Occasionally Activity or condition exists up to one third of the time.
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‘ sco code Frequency Definition

F Frequently Activity or condition exists from one-third to two-thirds of the time.

C Constantly Activity or condition exists two-thirds or more of the time.

35. Full range of work

All or substantially all of the unskilled occupations existing at an exertional level.

36. Handling (Ha)

Seizing, holding, grasping, turning, or otherwise working with the hand or hands. Fingers are involved only to the extent

that they are an extension of the hand (rather than as in “Fingering”).

37. Hearing (He)

Perceiving the nature of sounds by ear

38. Heavy work

Heavy work involves lifting no more than 100 pounds at a time with frequent lifting or carrying of objects weighing up

to 50 pounds. For the range of lifting and carrying requirements the Department of Labor considered when determining

whether to classify work as heavy see Dl 25001.OO1A.20. in this section.

Heavy work:

• Requires walking or standing for a significant part of the day.

Usually requires frequent to constant stooping and crouching.

• Usually involves grasping, holding, and turning objects, but does not require use of the fingers for fine activities to

the extent required in most sedentary work.

• Usually includes the functional capacity to perform medium, light, and sedentary work.

3g. Job

A position within a work site with significant tasks Workers may perform the significant tasks slightly differently at

different work sites.

Example of work site differences: A server at one restaurant may take orders and check to make sure everything is

satisfactory while an assistant carries the food to the table. A server at another restaurant may be required to both take

the order and carry the food to the table.

40. Kneeling (Kn)

Bending the legs at the knees to come to rest on the knee or knees.

41. Lifetime commitment to a field of work profile

For complete information on the lifetime commitment profile see Dl 25010.OO1B.3. A lifetime commitment requires 30

years or more of work in one field. Work should be of a similar nature, but does not have to be for the same employer
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42. Lifting

Raising or lowering an object from one level to another. Includes upward pulling.

43. Light work

Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of objects weighing up to

10 pounds. Even though the weight lifted may be very little, ajob is in this category when it requires a good deal of

walking or standing, or when it involves sitting most of the time with some pushing and pulling of armor leg controls.

The Department of Labor rated an occupation as light when it requires walking or standing to a significant degree,

sitting most of the time while pushing or pulling arm or leg controls, or working at a production rate while constantly

pushing or pulling materials even though the weight of the materials in these situations is negligible. For the range of

lifting and carrying requirements the DOL considered when determining whether to classify work as light seeD!

25001.OO1A.20. in this section.

Light work usually:

Requires walking or standing for approximately 6 hours of the day.

• Requires only occasional, rather than frequent stooping and no crouching.

• Involves grasping: holding and turning objects, but does not require use of the fingers for fine activities to the extent

required in most sedentary work.

• Includes the functional capacity to perform sedentary work.

Performed primarily in one location with the ability to stand being more critical than the ability to walk.

44. Material discrepancy

A discrepancy that affects the ultimate decision of disabled” or ‘not disabled

45. Maximum sustained work capacity

The highest functional level a person can perform on a regular and continuing basis.

46. Medium work

Medium work involves lifting no more than 50 pounds at a time with frequent lifting or carrying of objects weighing up

to 25 pounds. If someone can do medium work, we determine that he or she can also do sedentary and tight work. For

the range of lifting and carrying requirements the Department of Labor considered when determining whether to

classify work as medium see DI 25001.OO1A.20. in this section

Medium work usually:

Requires walking or standing for approximately 6 hours of the day.

Requires frequent stooping and crouching.

Requires the abihty to grasp, hold, and turn objects.
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requires the ability to frequently lift or carry objects weighing up to 25 pounds, which is often more critical than

being able to lift up to 50 pounds at a time.

Includes the functional capacity to perform sedentary and light work.

NOTE: There are very few medium occupations in the national economy performed primarily in a seated position.

47. Near acuity (NA)

Clarity of vision at 20 inches or less.

48. Never

An RFC rating that means not even once during an eight hour day.

49. Noise level

A rating in the 5Cc based on the following coding system:

Code Level Illustrative Examples

1 Very quiet Isolation booth for hearing test

2 Quiet Library, many private offices

3 Moderate Department or grocery store

4 Loud Large earth movers, heavy traffic

S Very loud Rock concert, jack hammer

50. No work experience

No relevant work experience. For the definition of relevant work experience see DI 25001.OO1A.59.

51. Nonexertional limitation

An impairment-caused limitation on a work activity that is not one of the seven strength factors (that is, lifting, carrying,

standing, walking, sitting, pushing, and pulling).

52. Not present

Use of this rating in the 5CC means that the activity or condition does not exist.

53. Occasionally

Use of this term in the SCO or RFC means that the activity or condition occurs at least once up to one-third of an 8 hour

workday.

54. Occupation

A group ofjobs in many different worksites with a common set of tasks. In order to look at the millions of jobs in the

U.S. economy in an organized way, the DOT groupsjobs into “occupations” based on their similarities and defines the

structure and content of all listed occupations. Occupational definitions are the result of comprehensive studies of how

workers performed similarjobs in worksites across the nation and are composites of data collected from diverse

sources. The DOT organizes work in a variety of ways. Nearly every job in the economy is performed slightly differently
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from any otherjob due to technological, economic, and sociological influences. Every job is also similar to a number of

other jobs.

The term “occupation,” as used in the DOT, refers to this collective description of a number of individual jobs

performed, with minor variations, in many establishment5,

There are seven basic parts to an occupational definition. The following list displays the parts in the order that they

appear in every definition:

a. The Occupational Code Number

b. The Occupational Title

c. The Industry Designation

d. Alternate Titles (if any)

e. The Body of the Definition

1. Lead Statement

2. Task Element Statements

3. “May” Items

4. Glossary words

5. Unbracketed Reference Title

6. Bracketed Title

f. Undefined Related Titles (if any)

g. Definition Trailer

55. Occupational base

The number of unskilled occupations that a claimant is capable of performing. If a claimant has transferable skills or

direct entry into skilled work, he or she may have some skilled and semi skilled occupations in his or her occupational

base. For additional information on occupational base, see DI 25025.001.

56. Occupational code number

Occupational code numbers use the following format
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a. The first three digits of a code number identify the occupational group:

The first digit is one of nine broad categories.

The categories are divided into 83 more specific divisions (the first two digits).

The divisions are then divided into small groups (the first three digits). The DOT contains 564 groups.

b. The middle three digits of the occupational code address the worker functions. For a list of the middle three-digit

designations see Dl 25001.OO1A.15. in this section.

c. The last three digits differentiate a particular occupation from all others:

When a six-digit code is applicable to only one occupation, the final three digits are always 010.

When there is more than one occupation with the same first six digits, the final three are usually assigned in

multiples of four, such as: 010, 014, 018, and 022.

57. Other environmental conditions (Ot)

An environmental factor rating in the 5CC used to capture uncategorized environmental conditions. These conditions

may include:

Demolishing parts of buildings to reach and combat fires and rescue persons endangered by fire and smoke;

• Mining ore or coal underground;

Patrolling assigned beat to prevent crime or disturbance of peace and subjected to bodily injury or death from law

violators;

• Diving in the ocean and subjected to the bends or other conditions associated with high water pressure and oxygen

deprivation; and

Patrolling ski slopes prior to allowing public use and exposed to danger of avalanches.

58. Other work

Work other than a claimants past relevant work.

59. Past relevant work (PRW)

Work that:

• Was performed by the claimant within the relevant work period. (For the relevant work period chart see Dl

25001.OO1A.64. in this section)

Was substantial gainful activity (SGA); and
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• Lasted long enough for the claimant to learn to do it.

In evaluating this last factor, it should have been sufficient time for the claimant to:

a, learn the techniques;

b. acquire the necessary information; and,

c. develop the competence needed for average performance in the job situation.

See also:

DI 25005.001 Determination of Capacity for Past Relevant Work (PRW) -Basics of Step 4 of the Sequential Evaluation

Process

DI 25005.005 Expedited Vocational Assessment at Steps 4 and 5 of Sequential Evaluation

DI 25005.010 Whether Past Relevant Work Must Exist in Significant Numbers in the National Economy (SSR 05-ic) U.S.

Supreme Court Decision in the Case of Jo Anne B. Barnhart, Commissioner of Social Security v. Pauline Thomas

DI 25005.015 Determination of Capacity for Past Work-- Relevance Issues

DI 25005.020 Past Relevant Work (PRW) as the Claimant Performed It

DI 25005.025 Past Relevant Work (PRW) as Generally Performed in the National Economy

DI 25005.050 Making the Past Relevant Work (PRW) Determination

60. Pulling

Exerting force upon an object so that the object moves toward the force.

61. Pushing

Exerting force upon an object so that the object moves away from the force.

62. Range of work

Occupations existing at an exertional level (that is sedentary, light medium, heavy, and very heavy).

63. Reaching

Extending the hands and arms in any direction.

64. Relevant work period

When we can consider a period of the claimant’s past work as past relevant work (PRW).

This table provides the most common scenarios of the relevant work period:

I TYPE OF CLAIM RELEVANT PERIOD

Title B Disability Insurance Benefits (DIB) Date Last Insured Within the 15 years before adjudication*

(DLI) in the future

Title II DIB “ DLI in the past Within the 15 years before DLI
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TYPE OF CLAIM RELEVANT PERIOD

Title II Widow or Widower, or Surviving Divorced Spouse Within the 15 years before adjudication *

(DWH) Prescribed Period (PP) not expired

Title H DWB — PP expired Within the 15 years before expiration of the
pp

Title II or Title XVI Residual Functional Capacity (RFC) Within the 15 years before the projected date
projected to a future date, is reached

Title II Full Retirement Age (FRA) in the past Within the 15 years before FRA

Title H Childhood Disability Beneficiaries (CDB) — Initial claim Within the 15 years before adjudication
filed before age 22

Title H CDB — Initial claim filed after age 22, no relevant work Within the 15 years before age 22
after age 22

Title H CDB — Reentitlement Claim, 7-year period applies and Within the 15 years before the end of the
ended in the past reentitlement period

Title U CDB — Reentitlement Claim, 7 year period applies and Within the 15 years before adjudication
has not yet ended, or 7-year period does not apply

Title XVI Adult Within the 15 years before adjudication*

Title II or Title XVI Continuing Disability Review (CDR) Within the 15 years before CDR adjudication**

Appeal of Title II or Title XVI CDR medical cessation Within the 15 years prior to the initial CDR
medical cessation determination**

Any type of claim closed period of disability Within the 15 years before the end of the
closed period

• Indicates the date we adjudicate the claim at the initial, reconsideration, administrative law judge levels or for Appeals
Council decisions, The date of adjudication does not freeze at the initial determination but is the date of determination
or decision at any level of review.

** We will not count work performed during the current period of disability as PRW or as work experience for CDR cases
per DI 28005.015A.7. However, SCA done during a current period of disability may change a claimant’s vocational
outlook for the purposes of applying collateral estoppel to a new claim. For additional information on potential
adoption cases involving work activity see DI 27515.001.

A closed period of disability is when the claimant was unable to engage in SGA for a continuous period of at least 12
months, but by the time we make the determination or decision, improvement has occurred and the claimant is no
longer disabled.

65. Remaining occupational base

The occupations that a claimant is capable of adjusting to considering his or her REC, age, education, and past work
experience.

66. Residual functional capacity (RFC)

An administrative assessment of a claimant’s maximum remaining capacity for work on a sustained basis.

https://secure.ssa.lzov/apps I 0/poms.nsl7lnx/0425001 001 4i’)/fl 1 Q
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See details:

• DI 24510.001 Residual Functional Capacity (RFC) Assessment - Introduction

• 0124510005 General Guidelines for Residual Functional Capacity (RFC) Assessment

• DI 24510006 Assessing Residual Functional Capacity (RFC) in Initial Claims (SSR 96-8p)

• Dl 24510.010 Medical Source Statements About What Claimants Can Still Do

• DI 24510.020 Projecting the RFC

DI 24510050 Completion of the Physical RFC Assessment Form

• 0124510.055 Physical RFC Assessment Form SSA-4734-BK - Exhibit

• 0124510.057 Sustainability and the Residual Functional Capacity (RFC) Assessment

0124510.060 Mental Residual Functional Capacity Assessment

0124510.061 Summary Conclusions and Narrative Statement of Mental RFC

0124510.062 Completion of Heading of SSA-4734 F4 SUP

0124510.063 Completion of Section! of SSA-4734-F4-SUP

• Dl 24510.064 Completion of Section II of SSA-4734-F4-SUP - Remarks

0124510.065 Section III of SSA-4734-F4-SUP - Functional Capacity Assessment

DI 24510.066 Options to Simplify Case Processing

• 0124510.090 Mental RFC Assessment Form SSA-4734-F4 SUP Exhibit

67. Restriction

A restriction is what a claimant should not do because of an impairment-related risk to self or others or because it
would be medically inadvisable. A restriction can be exertional or non-exertional.

68. Sedentary work

For the range of lifting and carrying requirements the Department of Labor considered when determining whether to
classify work as sedentary see DI 25001.OO1A.20.

Most unskilled sedentary jobs require good use of the hands and fingers for repetitive hand-finger actions.

Regardless of skill level, sedentary work involves:

https://secure.ssa.gov/apps I 0/poms.nsf/1nx10425001 001 1/i)fl 10
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Periods of standing or walking generally totaling no more than about 2 hours and sitting generally totaling
approximately 6 hours of an 8 hour workday.

Work performed primarily in a seated position, which entails no significant stooping.

69. Semi-skilled work

Semi-skilled work requires some skills but does not require complex duties. Usually, Specific Vocational Preparation
(SVP) of three or four as rated in the SCO. For the definition of SVP see DI 25001.001A.77.

70. Severe medically determinable impairment (MDI)

An MDI that significantly limits a claimant’s physical or mental ability to perform one or more basic work activities
needed to do most jobs. For additional MDI information see, Individual Must Have a Medically Determinable Physical or
Mental Impairment per DI 24515.001.

71. Significant erosion

Significant erosion is a considerable reduction in the available occupations at a particular exertional level. Usually, we
use a lower exertional rule as a framework for a decision when there is a significant erosion in the occupational base.

Slight erosion is a minimal impact in the available occupations at an exertional level. Where there is only slight erosion
of an occupational base, do not use a lower level exertional rule as a framework for a determination.

For instructions on Using a Rule as a Framework When Exertional Capacity Falls between Two Rules see Dl 25025.015
and For additional information on Applying the Medical-Vocational Rules When the Claimant has Exertional and
Nonexertional Limitations see DI 25025.020.

72. Sitting

Remaining in a seated position.

73. Skill

For disability program purposes, claimants can gain skills from experience and demonstrated proficiency with work
activities in past relevant skilled or semi-skilled work.

For disability program purposes, claimants cannot gain skills from:

• unskilled work,

• work that was not relevant

• volunteer work or hobbies, or

education.

For additional information about skills, see Transferability of Skills Assessment in DI 25015.017.

74. Skill level

A work classification that divides occupations into unskilled, semi-skilled, or skilled work.

https://secure.ssa.gov/apps I 0/porns.nsf/1nxI042500 1001 4/2/2019
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75. Skilled work

Skilled work involves good cognitive functioning, skilled job functions, and has an SVP of 5 to 9 in the SCO.

Cognitive function:

Requires high levels of judgment and adaptability;

• Involves setting realistic goals or making plans independently:

• Requires understanding, carrying out remembering complex instructions; and

Encompasses abstract ideas and problem solving.

Skilled job functions require both:

work activity exercising judgment beyond carrying out simple duties: and

knowledge of principles and processes of an art, science, or applied trade and the ability to apply that knowledge in
a proper and approved manner.

76. Special medical-vocational profiles

Unfavorable combinations of vocational factors that adjudicators must consider before applying the medical vocational
rules.

Find a claimant who cannot do past relevant work and meets a profile unable to adjust to other work. For a listing of the
profiles, see Dl 25010.001.

77. Specific vocational preparation (SVP)

The amount of time required for a typical claimant to:

Learn the techniques,

Acquire the information, and

Develop the facility needed for average performance in ajob.

A claimant may acquire SVP in a school, military, institutional or vocational environment through such settings as:

• Vocational training,

- Apprenticeship training,

• In plant training,

• On the job training,

https://secure.ssa.gov/appsi 0/porns.nsf/lax/042500 1001 4/9/7019
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We use the SVP rating as a guideline for determining how long it would take a claimant to achieve average performance
in ajob as part of our evaluation of whether the claimants past work is relevant. At the skilled levels of SVP (5-9),
education figures heavily into the SVP rating.

Consider the claimant’s education when evaluating whether the claimant did the job long enough to learn it. Per the
Department of Labor, a 4 year college degree 5 equal to 2 years of SVP. Each year of graduate school is equal to 1 year
of SVP. For additional information on using SVP at step 4 of sequential evaluation, see 0125005.0150.

Example of combined education and work experience:

A registered nurse (RN) has an SW of seven, which means that a claimant can learn this job in about 2-4 years. If the
nurse has a 4 year college degree, which counts for 2 years of SVP, and 2 years of nursing experience, the adjudicator
would determine that the claimant did thejob long enough to learn it unless there was evidence to the contrary.

Time

Remaining on one’s feet in an upright position at a workstation without moving about.

79. Stooping (St)

Bending the body downward and forward by bending the spine at the waist

80. Strength factors of work

Lifting, carrying, standing, walking, sitting, pushing, and pulling are strength factors of work,

Any one of the following five levels can define the strength factor

1. Sedentary,

2. Light

Level

Over 3 months up to and including S months.

Over 1 month up to and including 3 months.

Short demonstration only.

Anything beyond short demonstration up to and including 1 month.

Over 1 year up to and including 2 years.

Over 4 years up to and including 10 years.

Over 6 months up to and including 1 year.

Over 2 years up to and including 4 years.

Over 10 years.

78. Standing

https ://secure.ssa.gov/apps I 0/poms.nsf/Inx/042500 1001 4/2/2019
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4. Heaty, and

5. Vety Heavy.

When rating the strength factor of occupations, the Department of Labor considered how the claimants body position
and the frequency of the repetition of the task affected the amount of energy expended.

81. Substantially all activities

Nearly all of the activities required in an exertional range of work.

82. Substantial gainful activity (SCA)

The performance of significant physical or mental activities in work for pay or profit or in work of a type u5ually
performed for pay or profit. Work may be substantial even if seasonal or part-time, or even if the claimant

does less,

is paid less, or

has less responsibility than in previous work.

Although the field office has jurisdiction to determine if work since onset is SCA, the adjudicator must determine
whether past work was at SGA level in order to determine if it was relevant.

If the claimant has not worked for a full year at ajob, it is not appropriate to apply the yearly SCA limit to his or her
earnings to determine if it represented earnings at the SGA level.

For SGA for blind employees see DI 10501.015.

The following is a Monthly SGA Chart for Nonblind Employees for countable earnings.
employees indicate SGA if the amount is more per month than indicated in this chart

Monthly SGA CHART for Nonblind Employees

(1 2 3 4 5 6 7 8 9 10 11 12

For
mosjYrs. Mo. Mos, Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos.

2019 $1220 $2440 $3660 $4880 $6100 $7320 $8540 $9760 $10,980 $12,200 $13,420 $14,640
2018 $1180 $2360 $3540 $4720 $5900 $7080 $8260 $9440 $10,620 $11,800 $12980 $14,160

2017 $1170 $2340 $3510 $4680 $5850 $7020 $8190 $9360 $10,530 $11,700 $12,870 $14,040

2016 $1130 $2260 $3390 $4520 $5650 $6780 $7910 $9040 $10,170 $12,300 $12,430 $13,560

2015 $1090 $2180 $3270 $4360 $5450 $6540 $7630 $8720 $981D $10,9D0 $11,990 $13,080

2014 $1070 $2140 $3210 $4280 $5350 $6420 $7490 $8560 $9630 $10,700 $11,770 $12,840

NOTE: “Countable earnings’ of

https://secure.ssa.gov/apps I 0/poms.nsfilmx/042500 1001 4/2/2010
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1 2 3 4 5 6 7 8 9 10 U 12

For

mos.flrs. Mo. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos. Mos.

2013 $1040 $2080 $3120 $4160 $5200 $6240 $7280 $8320 $9360 $10,400 $11,440 $12480j

2012 $1010 $2020 $3030 $4040 $5050 $6060 $7070 $8080 $9090 $10,100 $11,110 $12,120

2011 $1000 $2000 $3000 $4000 $5000 $6000 $7000 $8000 $9000 $10,000 $11,000 $12,000

2010 $1000 $2000 $3000 $4000 $5000 $6000 $7000 $8000 $9000 $10,000 $11,000 $12,000

2009 5980 $1960 $2940 $3920 $4900 $5880 $6860 $7840 $8820 $9800 $10,780 $11,760

2008 $940 $1880 $2820 $3760 $4100 $5640 $6580 $7520 $8460 $9400 $10,340 $11,280

2007 $900 $1800 $2700 $3600 $4500 $5400 $6300 $7200 $8100 $9000 $9900 $10,800

2006 $860 $1720 $2580 $3440 $4300 $5160 $6020 $6880 $7740 $8600 $9460 $10,320

2005 $830 $1660 $2490 $3320 $4150 $4980 $5810 $6640 $7470 $8300 $9130 $9960

2004 $810 $1620 $2430 $3240 $4050 $4860 $5670 $6480 $7290 $8100 $8910 $9720

2003 $800 $1600 $2400 $3200 $4000 $4800 $5600 $6400 $7200 $8000 $8800 $9600

2002 $780 $1560 $2340 $3120 $3900 $4680 $5460 $6240 $7020 $7800 $8580 $9360

2001 $740 $1480 $2220 $2960 $3700 $4440 $5180 $5920 $6660 $7400 $8140 $8880

7/99- $700 $1400 $2100 $2800 $3500 $4200 $4900 $5600 $6300 $7000 $7700 $8400
12)00

1/90-6/99 $500 $1000 $1500 $2000 $2500 $3000 $3500 $4000 $4500 $5000 $5500 $6000

1980- $300 $600 $900 $1200 $1500 $1800 $2100 $2400 $2700 $3000 $3300 $3600
1989

1979 $280 $560 $840 $1120 $1400 $1680 $1960 $2240 $2520 $2800 $3080 $3360

63. Training

An instructional program designed to prepare a person (or further enhance his or her ability) for performing a specific
type or field of work.

84. Transferability

Applying work skills that a claimant has demonstrated in past relevant skilled or semi-skilled work to meet the
requirements of other skilled or semi skilled work. For a detailed discussion of transferability see, Dl 25015.015 and DI
25015.017.

85. Transferable skills

Skills obtained from performing past relevant skilled or semi-skilled work that a claimant can use to adjust to the
requirements of other skilled or semiskilled work that falls within the claimants RFC.

https://secure.ssa.gov/appsl 0/porns.nsf/lnx’042500 1001 4/2/2019
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86. Unskilled work

Work that requires little or nojudgment to do simple duties that a claimant can learn on thejob in a short period of
time (i.e., 30 days or less). Usually SVP of 1012 as rated in the 5CC.

For the definition of SVP see DI 25001.OO1A.76. in this section.

87. Very heavy work

For the range of lifting and carrying requirements the Department of Labor considered when determining whether to
classify work as very heavy see DI 25001.OO1A.20.

Very heavy work usually:

• Requires walking or standing for a significant part of the day.

• Requires frequent to constant stooping crouching.

• Involves grasping, holding and turning objects, but does not require use of the fingers for fine activities to the extent
required in most sedentary work.

• Includes the functional capacity to perform heavy, medium, light and sedentary work.

88. Vibration (Vi)

An environmental factor rated in the 5CC meaning exposure to a shaking object or surface.

89. Vocational factors

The vocational factors are age, education, and past work experience. We consider the factors along with the claimant’s
RFC to determine whether we expect he or she could adjust to other work that exists in significant numbers in the
national economy.

90. Vocational specialist

A vocational specialist (V5) is a senior disability examiner, quality control supervisor, or other appropriately qualified
staff, with specialized knowledge and experience who serves as a vocational resource for a state DOS or federal
adjudicating unit For additional information on the role of the VS see 0125003.001.

91. Walking

Moving about on foot

92. Wet or Humid (Ku)

An environmental factor rated in the 5CC meaning contact with water or other liquids or exposure to nonweather
related humid conditions.

93. Work experience

The experience acquired from a claimant’s PRW.

94. Working in high, exposed places (HE)

An environmental factor rated in the 5CC meaning exposure to possible bodily injury from falling.

https://secure.ssa.gov/apps 1 0/poms.nsf/lnx!042500 1001 4/2/2019
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95. Working with explosives (Ex)

An environmental factor rated in the 5CC meaning exposure to possible injury from explosives.

B. Related References

Dl 25003.010 Vocational Policy References

Dl 25025.001 The Medical-Vocational Guidelines

DI 25025.005 Using the Medical-Vocational Guidelines

DI 25025.010 Using Rule 204.00 as a Framework for a Determination

Dl 25025.015 Using a Rule as a Framework When Exertional Capacity Falls between Two Rules

DI 25025.020 Applying the Medical-Vocational Rules When the Claimant has Exertional and Nonexertional Limitations

DI 25025.022 Using a Medical-Vocational Rule as a Framework When the Issue of Transferable Skills is Not Material to
the Determination

• DI 25025.025 Vocational Factors do Not Match a Medical-Vocational Rule

• DI 25025.030 A Significant Number of Jobs to Support a Framework ‘Not Disabled” Determination

Dl 25025.035 Tables No. 1, 2, 3, and Rule 204.00

To link to this section - Use this URL
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Michael A. Walters manages the legal Hotline at Pro Seniors, Inc. in Cincinnati Ohio. 
Mike has practiced law since 1991, with an emphasis in the area of Social Security law as 
well as elder law. Mike is admitted to practice law in the state of Ohio and the 
Commonwealth of Kentucky, the Federal District Courts for the Southern District of 
Ohio and the Eastern District of Kentucky, as well as the United States Court of Appeals 
for the Sixth Circuit. Mike is a member of the Cincinnati Bar Association, the Northern 
Kentucky Bar Association, the American Bar Association, and the National Organization 
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SEI & SGA

SEI & SGA
May 3, 2019

____________________________________________

Michael Walters
Legal Hotline Managing Attorney

Pro Seniors, Inc.
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Ohio’s Senior Legal Hotline:
1) Staffed by experienced attorneys

2) Pre-set appointments

3) By telephone

4) 30 minutes

5) Free legal advice and counsel

6) Call 1.800.488.6070 or 513.345.4160

7) Hotline Attorney Referral Panel

1
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Substantial Gainful Activity

 See form at  
https://www.ssa.gov/forms/ssa-820.pdf

See 20 CFR § 416.975  
https://www.law.cornell.edu/cfr/text/20/416
.975

- 4 -CBA-SEI & SGA

Three Tests
 Test one: You have engaged in substantial gainful activity if you
render services that are significant to the operation of the business and
receive a substantial income from the business.

 Test two: You have engaged in substantial gainful activity if your
work activity, in terms of factors such as hours, skills, energy output,
efficiency, duties, and responsibilities, is comparable to that of
unimpaired individuals in your community who are in the same or
similar businesses as their means of livelihood.

3

4



- 5 -CBA-SEI & SGA

Three Tests (continued)
 Test Three: You have engaged in

substantial gainful activity if your work
activity, although not comparable to that of
unimpaired individuals, is clearly worth the
amount shown in § 404.1574(b)(2) when
considered in terms of its value to the
business, or when compared to the salary
that an owner would pay to an employee to
do the work you are doing.

- 6 -CBA-SEI & SGA

Significant Services
If you are not a farm landlord and you operate a
business entirely by yourself, any services that you
render are significant to the business. If your
business involves the services of more than one
person, we will consider you to be rendering
significant services if you contribute more than half
the total time required for the management of the
business, or you render management services for
more than 45 hours a month regardless of the total
management time required by the business.

5
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Substantial Income
(1) Determining countable income. We deduct your normal business expenses from your
gross income to determine net income. Once we determine your net income, we deduct the
reasonable value of any significant amount of unpaid help furnished by your spouse,
children, or others. Miscellaneous duties that ordinarily would not have commercial value
would not be considered significant. We deduct impairment-related work expenses that have
not already been deducted in determining your net income. Impairment-related work
expenses are explained in § 404.1576. We deduct unincurred business expenses paid for you
by another individual or agency. An unincurred business expense occurs when a sponsoring
agency or another person incurs responsibility for the payment of certain business expenses,
e.g., rent, utilities, or purchases and repair of equipment, or provides you with equipment,
stock, or other material for the operation of your business. We deduct soil bank payments if
they were included as farm income. That part of your income remaining after we have made
all applicable deductions represents the actual value of work performed. The resulting
amount is the amount we use to determine if you have done substantial gainful activity. For
purposes of this section, we refer to this amount as your countable income. We will
generally average your countable income for comparison with the earnings guidelines in
§ 404.1574(b)(2). See § 404.1574a for our rules on averaging of earnings.

- 8 -CBA-SEI & SGA

Substantial Income 
(continued)

(2) When countable income is considered substantial. We will 
consider your countable income to be substantial if—

(i) It averages more than the amounts described in 
§ 404.1574(b)(2); or

(ii) It averages less than the amounts described in
§ 404.1574(b)(2) but it is either comparable to what it was before
you became seriously impaired if we had not considered your
earnings or is comparable to that of unimpaired self-employed
persons in your community who are in the same or a similar
business as their means of livelihood.

7
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Substantial Income (cont.)

Year Blind Non-blind

2015 $1,820 $1,090

2016 1,820 1,130

2017 1,950 1,170

2018 1,970 1,180

2019 2,040 1,220

- 10 -CBA-SEI & SGA

Unsuccessful Work Attempt
(1)General. Ordinarily, work you have done will

not show that you are able to do substantial
gainful activity if, after working for a period of
6 months or less, you were forced by your
impairment to stop working or to reduce the
amount of work you do so that you are no
longer performing substantial gainful activity
and you meet the conditions described in
paragraphs (d)(2), (3), and (4) of this
section.

9
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Unsuccessful Work Attempt 
(continued)

(2)Event that must precede an unsuccessful work attempt. There must be
a significant break in the continuity of your work before we will consider
you to have begun a work attempt that later proved unsuccessful. You
must have stopped working or reduced your work and earnings below
substantial gainful activity because of your impairment or because of the
removal of special conditions which took into account your impairment
and permitted you to work. Examples of such special conditions may
include any significant amount of unpaid help furnished by your spouse,
children, or others, or unincurred business expenses, as described in
paragraph (c) of this section, paid for you by another individual or
agency. We will consider your prior work to be “discontinued” for a
significant period if you were out of work at least 30 consecutive days.
We will also consider your prior work to be “discontinued” if, because of
your impairment, you were forced to change to another type of work.

- 12 -CBA-SEI & SGA

Unsuccessful Work Attempt 
(continued)

If you worked 6 months or less. We will consider work of 6
months or less to be an unsuccessful work attempt if you
stopped working or you reduced your work and earnings below
the substantial gainful activity earnings level because of your
impairment or because of the removal of special conditions that
took into account your impairment and permitted you to work.

If you worked more than 6 months. We will not consider work
you performed at the substantial gainful activity level for more
than 6 months to be an unsuccessful work attempt regardless
of why it ended or was reduced below the substantial gainful
activity level.

11
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Impairment Related Work Expenses

(a)General. When we figure your earnings in deciding
if you have done substantial gainful activity, we will
subtract the reasonable costs to you of certain items
and services which, because of your impairment(s),
you need and use to enable you to work. The costs
are deductible even though you also need or use the
items and services to carry out daily living functions
unrelated to your work. Paragraph (b) of this section
explains the conditions for deducting work expenses.

- 14 -CBA-SEI & SGA

Impairment Related Work Expenses 
(continued)

(b)Conditions for deducting impairment-related work expenses. We will deduct impairment-related work 
expenses if -

(1)You are otherwise disabled as defined in §§ 404.1505, 404.1577 and 404.1581-404.1583;

(2) The severity of your impairment(s) requires you to purchase (or rent) certain items and services in order 
to work;

(3)You pay the cost of the item or service. No deduction will be allowed to the extent that payment has been 
or will be made by another source. No deduction will be allowed to the extent that you have been, could be, 
or will be reimbursed for such cost by any other source (such as through a private insurance plan, Medicare 
or Medicaid, or other plan or agency). For example, if you purchase crutches for $80 but you were, could be, 
or will be reimbursed $64 by some agency, plan, or program, we will deduct only $16;

(4)You pay for the item or service in a month you are working (in accordance with paragraph (d) of this 
section); and

(5)Your payment is in cash (including checks or other forms of money). Payment in kind is not deductible. 

13
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Impairment Related Work Expenses 
(continued)

(c)What expenses may be deducted -
(1)Payments for attendant care services. 
(2)Payments for medical devices. If your impairment(s)
requires that you utilize medical devices in order to work,
the payments you make for those devices may be deducted.
As used in this subparagraph, medical devices include
durable medical equipment which can withstand repeated
use, is customarily used for medical purposes, and is
generally not useful to a person in the absence of an illness
or injury. Examples of durable medical equipment are
wheelchairs, hemodialysis equipment, canes, crutches,
inhalators and pacemakers.

- 16 -CBA-SEI & SGA

Impairment Related Work Expenses 
(continued)

(3)Payments for prosthetic devices. If your
impairment(s) requires that you utilize a prosthetic
device in order to work, the payments you make for
that device may be deducted. A prosthetic device is
that which replaces an internal body organ or
external body part. Examples of prosthetic devices
are artificial replacements of arms, legs and other
parts of the body.

15
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Impairment Related Work Expenses 
(continued)

4)Payments for equipment.

(i)Work-related equipment. If your impairment(s)
requires that you utilize special equipment in order to
do your job, the payments you make for that
equipment may be deducted. Examples of work-
related equipment are one-hand typewriters, vision
aids, sensory aids for the blind, telecommunication
devices for the deaf and tools specifically designed to
accommodate a person's impairment(s).

- 18 -CBA-SEI & SGA

Impairment Related Work Expenses 
(continued)

(ii)Residential modifications. If your impairment(s) requires that you make
modifications to your residence, the location of your place of work will determine if
the cost of these modifications will be deducted. If you are employed away from
home, only the cost of changes made outside of your home to permit you to get to
your means of transportation (e.g., the installation of an exterior ramp for a
wheelchair confined person or special exterior railings or pathways for someone who
requires crutches) will be deducted. Costs relating to modifications of the inside of
your home will not be deducted. If you work at home, the costs of modifying the
inside of your home in order to create a working space to accommodate your
impairment(s) will be deducted to the extent that the changes pertain specifically to
the space in which you work. Examples of such changes are the enlargement of a
doorway leading into the workspace or modification of the workspace to
accommodate problems in dexterity. However, if you are self-employed at home, any
cost deducted as a business expense cannot be deducted as an impairment-related
work expense.
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Impairment Related Work Expenses 
(continued)

(iii)Nonmedical appliances and equipment. Expenses for appliances and equipment
which you do not ordinarily use for medical purposes are generally not deductible.
Examples of these items are portable room heaters, air conditioners, humidifiers,
dehumidifiers, and electric air cleaners. However, expenses for such items may be
deductible when unusual circumstances clearly establish an impairment-related and
medically verified need for such an item because it is essential for the control of your
disabling condition, thus enabling you to work. To be considered essential, the item
must be of such a nature that if it were not available to you there would be an
immediate adverse impact on your ability to function in your work activity. In this
situation, the expense is deductible whether the item is used at home or in the
working place. An example would be the need for an electric air cleaner by an
individual with severe respiratory disease who cannot function in a non-purified air
environment. An item such as an exercycle is not deductible if used for general
physical fitness. If it is prescribed and used as necessary treatment of your
impairment and necessary to enable you to work, we will deduct payments you make
toward its cost.

- 20 -CBA-SEI & SGA

Impairment Related Work Expenses 
(continued)

(5)Payments for drugs and medical services.

(i) If you must use drugs or medical services (including
diagnostic procedures) to control your impairment(s) the
payments you make for them may be deducted. The drugs or
services must be prescribed (or utilized) to reduce or eliminate
symptoms of your impairment(s) or to slow down its
progression. The diagnostic procedures must be performed to
ascertain how the impairment(s) is progressing or to determine
what type of treatment should be provided for the
impairment(s).

19

20



- 21 -CBA-SEI & SGA

(ii) Examples of deductible drugs and medical services are
anticonvulsant drugs to control epilepsy or anticonvulsant blood
level monitoring; antidepressant medication for mental
disorders; medication used to allay the side effects of certain
treatments; radiation treatment or chemotherapy for cancer
patients; corrective surgery for spinal disorders;
electroencephalograms and brain scans related to a disabling
epileptic condition; tests to determine the efficacy of medication
on a diabetic condition; and immunosuppressive medications
that kidney transplant patients regularly take to protect against
graft rejection.

Impairment Related Work Expenses 
(continued)
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Impairment Related Work Expenses 
(continued)

(iii) We will only deduct the costs of drugs 
or services that are directly related to your 
impairment(s). Examples of non-
deductible items are routine annual 
physical examinations, optician services 
(unrelated to a disabling visual 
impairment) and dental examinations. 
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(6)Payments for similar items and services -
(i)General. If you are required to utilize items and
services not specified in paragraphs (c) (1) through
(5) of this section but which are directly related to
your impairment(s) and which you need to work, their
costs are deductible. Examples of such items and
services are medical supplies and services not
discussed above, the purchase and maintenance of a
dog guide which you need to work, and
transportation.

Impairment Related Work Expenses 
(continued)
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(ii)Medical supplies and services not described
above. We will deduct payments you make for
expendable medical supplies, such as
incontinence pads, catheters, bandages, elastic
stockings, face masks, irrigating kits, and
disposable sheets and bags. We will also deduct
payments you make for physical therapy which
you require because of your impairment(s) and
which you need in order to work.

Impairment Related Work Expenses 
(continued)
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Impairment Related Work Expenses 
(continued)

(iii)Payments for transportation costs. We will deduct
transportation costs in these situations:

(A)Your impairment(s) requires that in order to get to work you
need a vehicle that has structural or operational modifications.
The modifications must be critical to your operation or use of
the vehicle and directly related to your impairment(s). We will
deduct the costs of the modifications, but not the cost of the
vehicle. We will also deduct a mileage allowance for the trip to
and from work. The allowance will be based on data compiled
by the Federal Highway Administration relating to vehicle
operating costs.

- 26 -CBA-SEI & SGA

Impairment Related Work Expenses 
(continued)

(B)Your impairment(s) requires you to use
driver assistance, taxicabs or other hired
vehicles in order to work. We will deduct
amounts paid to the driver and, if your own
vehicle is used, we will also deduct a mileage
allowance, as provided in paragraph
(c)(6)(iii)(A) of this section, for the trip to and
from work.
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Impairment Related Work Expenses 
(continued)

(C)Your impairment(s) prevents your taking available
public transportation to and from work and you must
drive your (unmodified) vehicle to work. If we can
verify through your physician or other sources that the
need to drive is caused by your impairment(s) (and
not due to the unavailability of public transportation),
we will deduct a mileage allowance, as provided in
paragraph (c)(6)(iii)(A) of this section, for the trip to
and from work.

- 28 -CBA-SEI & SGA

Impairment Related Work Expenses 
(continued)

(7)Payments for installing, maintaining, and repairing
deductible items. If the device, equipment, appliance,
etc., that you utilize qualifies as a deductible item as
described in paragraphs (c) (2), (3), (4) and (6) of this
section, the costs directly related to installing,
maintaining and repairing these items are also
deductible. (The costs which are associated with
modifications to a vehicle are deductible. Except for a
mileage allowance, as provided for in paragraph
(c)(6)(iii) of this section, the costs which are
associated with the vehicle itself are not deductible.)
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Legality of Business Doesn’t Matter

See SSR 94-1c https://www.ssa.gov/OP_Home/rulings/di/03/SSR94-01-di-03.html

Dotson v. Shalala, 1 F.3d 571 (7th Cir. 1993)
Harold Wayne Dotson, a Supplemental Security Income
claimant, appeals the district court's grant of summary
judgment in favor of Donna E. Shalala, Secretary of the
Department of Health and Human Services. In granting
summary judgment, the district court upheld an administrative
law judge's finding that Dotson was engaging in substantial
gainful activity by supporting a $200- to $300-per-day heroin
and cocaine habit through illegal means. See Dotson v, Sullivan,
813 F. Supp. 651 (C.D. Ill. 1992). Because we agree that illegal
activity can constitute substantial gainful activity, we affirm.
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• SSR 18-ip Determining the Established Onset Date (EOD) in Disability
Claims

• SSR 18-2p Determining the Established Onset Date (EOD) in Bhndness
Claims

• SSR l8-3p Failure to Follow Prescribed Treatment

• SSR 19-ip Effect of the Decision in Lucia v. Securities and Exchange
Commission (SEC) on Cases Pending at the Appeals Council

• SSR 83-20 Onset of Disability is rescinded and replaced by SSR l8-lp.

• Please remember that the Revisions to Rules Regarding the Evaluation of
Medical Evidence issued by SSA on 1/18/17 are effective for any claims
filed on or after March 27, 2017. These Revisions to Rules Regarding the
Evaluation of Medical Evidence rescind SSR 96-2p Giving Controlling
Weight to Treating Source Medical Opinions; SSR 96-Sp Medical Source
Opinions on Issues Reserved to the Commissioner; SSR 96-6p
Consideration of Administrative Findings of Fact by State Agency Medical
and Psychological Consultants and Other Program Physicians and
Psychologists at the Administrative Law Judge and Appeals Council



Levels of Administrative Review and Medical Equivalence; and SSR 06-3p

Considering Opinions and Other Evidence From Sources Who Are Not

“Acceptable Medical Sources” in Disability Claims, Considering Decisions

On Disability by Other Governmental and Nongovernmental Agencies.

SSR l7-2p Evidence Needed by Adjudicators at the Hearings and Appeals

Council Levels of the Administrative Review Process to Make Findings

about Medical Equivalence, was also issued.

• SSR 96-7p Evaluation of Symptoms in Disability Claims: Assessing the

Credibility of an Individual’s Statements, has been rescinded and replaced

by SSR l6-3p Evaluation of Symptoms in Disability Claims. SSR l6-3p

has been applicable to all decisions made on or after March 28, 2016.

Effective June 14, 2018, SSA rescinded SSR 96-3p Considering

Allegations of Pain and Other Symptoms in Determining Whether a

Medically Determinable Impairment is Severe, and SSR 96-4p Symptoms,

Medically Determinable Physical and Mental Impairments, and Exehional

and Nonexertional Limitations, explaining that these Rulings are

unnecessarily duplicative of SSR l6-3p Evaluation of Symptoms in

Disability Claims.
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Social Security
Social Security Rulings

Effective Date:
October 2, 2018
Federal Register,
vol. 83, No. 191,
page 49613

Policy Interpretation Ruling

Titles II and XVI: Determining the

Established Onset Date (EOD) in Disability
Claims

We are providing notice of SSR 18-Olp, which rescinds and
replaces SSR 83-20, “Titles II and XVI: Onset of Disability,”
except as noted here. Concurrently, we published a separate SSR,
SSR 18-02p, “Titles H and XVI: Determining the Established
Onset Date (EOD) in Blindness Claims,” to discuss how we
determine the EOD in statutory blindness claims. SSR 18-02p
rescinds and replaces two parts of SSR 83-20. Specifically, SSR
18-02p rescinds and replaces the subsection, “Title II: Blindness
Cases,” under the section, “Technical Requirements and Onset of
Disability”; and the subsection, “Title XVI—Specific Onset is
Necessary,” which is also under the section “Technical
Requirements and Onset of Disability,” as it applies to statutory
blindness claims. Therefore, as of October 2, 2018, the date this
SSR was published in the Federal Register, SSR 83-20 is
completely rescinded and replaced by SSR 18-Dip and SSR 18-
02p.

Purpose: This SSR explains what we mean by EOD and
clarifies how we determine the EOD in disability claims under
titles II and XVI of the Act. Specifically, it addresses how we

https:/Iwww.ssa.gov/OPlIome!rulings/di/01!SSR2O1 8-01 -di-0 1 .htrnl 4/4/2019



SSRI8-lp Page2oCl3

determine the EOD in claims that involve traumatic, non-
traumatic, and exacerbating and remitting impairments. This
ruling also addresses special considerations related to the EOD,
such as work activity and previously adjudicated periods.
Additionally, this SSR clarifies that an administrative law judge
(AU) may, but is not required to, call upon the services of a
medical expert (ME), to assist with inferring the date that the
claimant first met the statutory definition of disability.

Citations: SecUons 223 and 1614 of the Act, as amended; 20
CFR 404.130, 404.303, 404.315-.316, 404.320-.321,
404.335-.336, 404.350-.351, 404.988-.989, 404.1505, 404.1510,
404.1512-.1513, 404.1520, 404.1574, 416.202, 416.325,
416.905-.906, 416.910, 416.912-.913, 416.920, 416.924,
416.974, and 416.1488-.1489; 20 CFR part 404, subpart P,
appendices 1 and 2.

Policy Interpretation

To be entitled to disability benefits under title H of the Act or
to be eligible for Supplemental Security Income (SSI) payments
based on disability under title XVI of the Act, a claimant must file
an application, meet the statutory definition of disability,{’i and
satisfy the applicable non-medical requirements. If we find that a
claimant meets the statutory definition of disability and meets the
applicable non-medical requirements during the period covered by
his or her application, we then determine the claimant’s EOD.
Generally, the EOD is the earliest date that the claimant meets
both the definition of disability and the non-medical requirements
for entitlement to benefits under title II of the Act or eligibility for
SSI payments under title XVI of the Act during the period covered
by his or her application. Because entitlement and eligibility
depend on non-medical requirements, the EOD may be later than
the date the claimant first met the definition of disability, and
some claimants who meet the definition of disability may not be
entitled to benefits under title II or eligible for disability payments
under title XVI.[2]

Outline

I. How do we determine the EOD?

https://www.ssa.gov/OP_Home/rulings/di/0 1/SSR2O 18-01 -di-0 I .htrnl 4/4/2019
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A. What are the non-medical requirements for entitlement
and eligibility under the Act?

B. How do we determine whether a claimant meets the
statutory definition of disability and, if so, when the
claimant first met that definition?

1. How do we determine when a claimant with a
traumatic impairment first met the statutory
definition of disability?

2. How do we determine when a claimant with a non-
traumatic or exacerbating and remitting
impairment first met the statutory definition of
disability?

3. How do we determine when a claimant with more
than one type of impairment first met the statutory
definition of disability?

II. What are some special considerations related to the EOD?

A. How does work activity affect our determination of the
EOD?

B. May we determine the EOD to be in a previously
adjudicated period?

III. When is this SSR applicable?

Discussion

L How do we determine the EOD?

When we need to determine a claimant’s EOD, we start by
considering whether we can establish the EOD as of the claimant’s
potential onset date (POD) of disability. The POD is the first date
when the claimant met the non-medical requirements during the
period covered by his or her application. The POD is the earliest
date that we consider for the EOD because it affords the claimant
the maximum possible benefits for the period covered by his or
her application. The POD may be the same as, earlier than, or
later than the claimant’s alleged onset date, which is the date that
the claimant alleges he or she first met the statutory definition of
disability.

hltps://www.ssa.gov/OPI lome/rulings/di/0 I /SSR20 18-01 -di-0 I .htrnl 4/4/2019
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The period covered by an application refers to the period
when a claimant may be entitled to benefits under title II or
eligible for SSI payments under title XVI of the Act based on a
particular application. The period covered by an application
depends on the type of claim. For example, the Act and our
regulations explain that if a claimant applies for disability
insurance benefits under title II of the Act after the first month
that he or she could have been entitled to them, he or she may
receive benefits for up to 12 months immediately before the
month in which the application was filed.[J If a claimant applies
for SSI payments based on disability under title XVI of the Act
after the first month that he or she meets the other eligibility
requirements, we cannot make SSI payments based on disability
for the month in which the application was filed or any months
before that month.[4 That is, we cannot make retroactive
payments based on disability under title XVI of the Act.

If the claimant meets the statutory definition of disability on
his or her POD, we use the POD as the EOD because it would be
the earliest date at which the claimant meets both the statutory
definition of disability and the non-medical requirements for
entitlement to benefits under title II or eligibility for SSI payments
under title XVI during the period covered by his or her application.
In contrast, if the claimant first meets the statutory definition of
disability after his or her POD, we use the first date that the
claimant meets both the statutory definition of disability and the
applicable non-medical requirements as his or her EOD.
A. What are the non-medical requirements for entitlement and
eligibility under the Act?

The non-medical requirements vary based on the type(s) of
claim(s) the claimant filed. To illustrate, we identify below the
most common types of disability claims and some of the
regulations that explain the non-medical requirements for that
type of claim.

Disability insurance benefits: 20 CFR 404.315, 404.316,
404.320, and 404.321;

Disabled widow(er)’s benefits: 20 CFR 404.335 and 404.336;

https://www.ssa.gov/OPHome/rulings/di/0 I /SSR20 18-01 -di-0 I html 4/4/2019
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Childhood disability benefits: 20 CFR 404.350 and 404.351;
and

Supplemental Security Income: 20 CFR 416.202 and 416.305.

B. How do we determine whether a claimant meets the statutory
definition of disability and, if so, when the claimant first met that
definition?

We need specific medical evidence to determine whether a
claimant meets the statutory definition of disability. In general, an
individual has a statutory obligation to provide us with the
evidence to prove to us that he or she is disabled.[] This
obligation includes providing us with evidence to prove to us when
he or she first met the statutory definition of disability. The Act
also precludes us from finding that an individual is disabled unless
he or she submits such evidence to us.6 The Act further provides
that we:

[S]hall consider all evidence available in [an] individual’s case
record, and shall develop a complete medical history of at least
the preceding twelve months for any case in which a
determination is made that the individual is not under a disability.
[71

In addition, when we make any determination, the Act
requires us to:

[M]ake every reasonable effort to obtain from the individual’s
treating physician (or other treating health care provider) all
medical evidence, including diagnostic tests, necessary in order to
properly make such determination, prior to evaluating medical
evidence obtained from any other source on a consultative basis.
[8]

“Complete medical history” means the records from the
claimant’s medical source(s) covering at least the 12-month
period preceding the month in which the claimant applied for
disability benefits or 551 payrnents.[1 If the claimant says his or
her disability began less than 12 months before he or she applied
for benefits, we will develop the claimant’s complete medical
history beginning with the month he or she says his or her
disability began, unless we have reason to believe the claimant’s

https://www.ssa.gov/OP_Home/rullngs/di/0 1/SSRIO 18-0! -di-0 1 .html 4/4/2019
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disability began earlier.[10] If applicable, we will develop the
claimant’s complete medical history for the 12-month period prior
to the month he or she was last insured for disability insurance
benefits,[11] the month ending the 7-year period when the
claimant must establish his or her disability if he or she applied
for widow’s or widower’s benefits based on disability,1l2] or the
month the claimant attained age 22 if he or she applied for child’s
benefits under title II[13] based on disability.[14]

We consider all of the evidence of record when we determine
whether a claimant meets the statutory definition of disability.[15]
The period we consider depends on the type of claim and the facts
of the case. For example, a claimant who has applied for disability
insurance benefits under title H of the Act must show that:

• He or she met the statutory definition of disability before his
or her insured status expired, and

• He or she currently meets the statutory definition of
disability,’6J or his or her disability ended within the 12-
month period before the month that he or she applied for
benefits. [17]

As another example, a claimant who has applied for child’s
benefits under title II must show that:

• He or she met the statutory definition of disability before he
or she attained age 22, and

• He or she currently meets the statutory definition of
disability,[ls1 or his or her disability ended within the 12-
month period before the month that he or she applied for
benefits. [19]

As a final example—because we cannot make SSI payments
based on disability for the month in which the application was
filed or any months before that month—a claimant who has
applied for 551 payments under title XVI must show that he or
she currently meets the statutory definition of disability.[201 during
the period under consideration, then we will determine when the
claimant first met that definition. However, we will not consider
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whether the claimant first met the statutory definition of disability
on a date that is beyond the period under consideration.

1. How do we determine when a claimant with a traumatic
impairment first met the statutory definition of disability?

For impairments that result from a traumatic injury or other
traumatic event, we begin with the date of the traumatic event,
even if the claimant worked on that date. An example of a
traumatic event that could result in a traumatic injury is an
automobile accident. If the evidence of record supports a finding
that the claimant met the statutory definition of disability on the
date of the traumatic event or traumatic injury, we will use that
date as the date that the claimant first met the statutory
definition of disability.

2. How do we determine when a claimant with a non-traumatic or
exacerbating and remitting impairment first met the statutory
definition of disability?

Non-traumatic impairments may be static impairments that
we do not expect to change in severity over an extended period,
such as intellectual disability; impairments that we expect to
improve over time, such as pathologic bone fractures caused by
osteoporosis; or progressive impairments that we expect to
gradually worsen over time, such as muscular dystrophy.
Exacerbating and remitting impairments are impairments that
diminish and intensify in severity over time, such as multiple
sclerosis. When a claimant has a non-traumatic or exacerbating
and remitting impairment(s), and we determine the evidence of
record supports a finding that the claimant met the statutory
definition of disability, we will determine the first date that the
claimant met that definition. The date that the claimant first met
the statutory definition of disability must be supported by the
medical and other evidence[21] and be consistent with the nature
of the impairment(s).

We consider whether we can find that the claimant first met
the statutory definition of disability at the earliest date within the
period under consideration, taking into account the date the
claimant alleged that his or her disability began. We review the
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relevant evidence and consider, for example, the nature of the
claimant’s impairment; the severity of the signs, symptoms, and
laboratory findings; the longitudinal history and treatment course
(or lack thereof); the length of the impairment’s exacerbations
and remissions, if applicable; and any statement by the claimant
about new or worsening signs, symptoms, and laboratory
findings. The date we find that the claimant first met the statutory
definition of disability may predate the claimant’s earliest
recorded medical examination or the date of the claimant’s
earliest medical records, but we will not consider whether the
claimant first met the statutory definition of disability on a date
that is beyond the period under consideration.

If there is information in the claim(s) file that suggests that
additional medical evidence relevant to the period at issue is
available, we will assist with developing the record and may
request existing evidence directly from a medical source or entity
that maintains the evidence. We may consider evidence from
other non-medical sources such as the claimant’s family, friends,
or former employers, if we cannot obtain additional medical
evidence or it does not exist (e.g., the evidence was never
created or was destroyed), and we cannot reasonably infer the
date that the claimant first met the statutory definition of
disability based on the medical evidence in the file.

At the hearing level of our administrative review process, if
the AU needs to infer the date that the claimant first met the
statutory definition of disability, he or she may call on the
services of an ME by soliciting testimony or requesting responses
to written interrogatories (i.e., written questions to be answered
under oath or penalty of perjury). The decision to call on the
services of an ME is always at the AU’s discretion. Neither the
claimant nor his or her representative can require an AU to call
on the services of an ME to assist in inferring the date that the
claimant first met the statutory definition of disability.

The Appeals Council may review the Au’s finding regarding
when the claimant first met the statutory definition of disability,
or any other finding of the AU, by granting a claimant’s request
for review or on its own motion authority.[22J The Appeals Council
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may also exercise its removal authority and assume responsibility
of the request for hearing. The Appeals Council will review a case
if there is an error of law; the actions, findings, or conclusions of
the AU are not supported by substantial evidence; there appears
to be an abuse of discretion by the AU; or there is a broad policy
or procedural issue that may affect the general public interest.[23]
The Appeals Council will also review a case if it receives additional
evidence that meets certain requirementsJ24] If the Appeals
Council grants review, it will issue its own decision or return the
case to the AU for further proceedings, which may include
obtaining evidence regarding when the claimant first met the
statutory definition of disability. If the Appeals Council issues a
decision, it will consider the totality of the evidence (subject to
the limitations on Appeals Council consideration of additional
evidence in 20 CFR 404.970 and 416.1470) and establish the date
that the claimant first met the statutory definition of disability,
which is both supported by the evidence and consistent with the
nature of the impairment(s).

3. How do we determine when a claimant with more than one
type of impairment first met the statutory definition of disability?

If a claimant has a traumatic impairment and a non-traumatic
or exacerbating and remitting impairment, we will consider all of
the impairments in combination when determining when the
claimant first met the statutory definition of disability. We will
consider the date of the traumatic event as well as the evidence
pertaining to the non-traumatic or exacerbating and remitting
impairment and will determine the date on which the combined
impairments first caused the claimant to meet the statutory
definition of disability.

IL What are some special considerations related to
the EOD?

A. How does work activity affect our determination of the EOD?

We consider the date the claimant stopped performing
substantial gainful activity (SGA) when we establish the EOD. SGA
is work that involves doing significant and productive physical or
mental duties and is done (or intended) for pay or profit.[25} If
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medical and other evidence indicates the claimant’s disability
began on the last day he or she performed SGA, we can establish
an EOD on that date, even if the claimant worked a full day.
Generally, we may not determine a claimant’s COD to be berore
the last day that he or she performed SGA.

We may, however, determine a claimant’s EOD to be before
or during a period that we determine to be an unsuccessful work
attempt (UWA). A UWA is an effort to do work that discontinues
or reduces to the non-SGA level after a short time (no more than
six months) because of the impairment or the removal of special
conditions related to the impairment that are essential for the
further performance of work.[26]

B. May we determine the EOD to be in a previously adjudicated
period?

Yes, if our rules for reopening are met[27 and the claimant
meets the statutory definition of disability and the applicable non-
medical requirements during the previously adjudicated period.[28
Reopening, however, is at the discretion of the adjudicator.[29]

IlL When is this SSR applicable?

This SSR is applicable on October 2, 2018. We will use this
SSR beginning on its applicable date. We will apply this SSR to
new applications filed on or after the applicable date of the SSR
and to claims that are pending on and after the applicable date.
This means that we will use this SSR on and after its applicable
date, in any case in which we make a determination or decision.
We expect that Federal courts will review our final decisions using
the rules that were in effect at the time we issued the decisions. If
a court reverses our final decision and remands a case for further
administrative proceedings after the applicable date of this SSR,
we will apply this SSR to the entire period at issue in appropriate
cases when we make a decision after the court’s remand.

[1) See 42 U.S.C. 423(d)(1)(A), 1382c(a)(3)(A); 20 CFR
404.1505(a), 416.905(a) (defining disability for adults); 42
u.s.c. 1382c(a)(3)(C); 20 CFR 416.906 (defining disability for
children); see also 20 CFR 404.1520(a)(4), 416.920(a)(4)
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(setting forth the five-step sequential evaluation we use to
determine disability for adults); 20 CFR 416.924 (setting forth
the three-step sequential evaluation we use to determine
disability for children).

[2] Under title II of the Act, a claimant may be entitled to a
period of disability even though he or she does not qualify for
monthly cash benefits. 20 CFR 404.320(a).

[3] 42 U.S.C. 423(b); 20 CFR 404.621(a).
[4] 42 u.s.c. 1382(c)(7); 20 CFR 416.335.

[5] To meet the statutory definition of disability, the claimant
must show that he or she is unable to engage in any
substantial gainful activity by reason of a medically
determinable physical or mental impairment which can be
expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than 12
months. 42 U.S.C. 423(d)(1)(A), 1382c(a)(3)(A); 20 CFR
404.1505(a), 416.905(a).

[6] 42 U.S.C. 423(d)(5)(A), 1382c(a)(3)(H)(i); 20 CFR
404.1512(a), 416.912(a).

[7] 42 u.s.c. 423(d)(5)(B), 1382c(a)(3)(H)(i).

[8] Id.

[9] 20 CFR 404.1512(b)(1)(ii), 416.912(b)(1)(ii).

[10] Id.

[11] See 20 CFR 404.130.

[12] See 20 CFR 404.335(c)(1).

[13] See 20 CFR 404.3 50.
[14] 20 CFR 404.1512(b)(1)(ii).

[15] See 20 CFR 404.1513, 416.913 (describing the
categories of evidence we consider).

[16] For a disability insurance benefits claim under title II, an
adjudicator may also determine that the claimant had a closed
period of disability when the claimant was disabled for at least
12 continuous months and his or her disability ceased after
the month of filing, but prior to the date of adjudication.
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[17] See 42 U.S.C. 416(i), 423(a)(1); 20 CFR 404.315(a),
404.320. For title II claims, if we find that the claimant did
not meet the statutory definition of disability before his or her
insured status expired, we will not determine whether the
claimant is currently disabled or was disabled within the 12-
month period before the month that he or she applied for
benefits. If, however, the claimant also filed a different type
of claim—for example, a claim for 551 disability
payments—we may have to consider whether the claimant is
currently disabled to adjudicate the 551 claim.

[18] For a child’s benefits claim under title II, an adjudicator
may also determine that the claimant had a closed period of
disability when the claimant was disabled for at least 12
continuous months and his or her disability ceased after the
month of filing, but prior to the date of adjudication.

[19] See 42 U.S.C. 402(d)(1)(B), 416(i); 20 CFR 404.320,
404.350(a)(5). For a child’s benefits claim under title II, if we
find that the claimant did not meet the statutory definition of
disability before he or she attained age 22, we will not
determine whether the claimant is currently disabled or was
disabled within the 12-month period before the month that he
or she applied for benefits. If, however, the claimant also filed
a different type of claim—for example, a claim for 551

disability payments—we may have to consider whether the
claimant is currently disabled to adjudicate the SSI claim.

[20] 42 U.S.C. 1382(c)(7); 20 CFR 416.335. For a title XVI

claim, an adjudicator may also determine that the claimant
had a closed period of disability when the claimant was
disabled for at least 12 continuous months and his or her
disability ceased after the month of filing, but prior to the date
of adjudication.

[21] See 20 CFR 404.1513, 416.913 (describing the
categories of evidence we consider).

[22] 20 CFR 404.969, 416.1469.

[23] 20 CFR 404.970, 416.1470.

[24] 20 CFR 404.970(a)(5), (b) and 416.1470(a)(5), (b).
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(25] 20 CFR 404.1510, 416.910.
[26] 20 CFR 404. 1574(a)(1), (c) and 416.974(a)(1), (c).
[27] 20 CFR 404.988, 404.989, 416.1488, 416.1489.
[28] See also Program Operations Manual System (POMS) DI

25501.250.A.5 (explaining when a period of disability may
begin during a previously adjudicated period).

[29] 20 CFR 404.988, 416.1488 (stating that “[aj
determination, revised determination, decision, or revised
decision may be reopened . . .“) (emphasis added).

Back to Table of Contents
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Social Security
Social Security Rulings

Effective Date:
October 2, 2018
Federal Register,
vol. 83, No. 191,
page 49621

POLICY INTERPRETATION RULING

Titles II and XVI: Determining the Established Onset
Date (EOD) in Blindness Claims

We are providing notice of SSR 18-02p which rescinds and
replaces the following sections of SSR 83-20: “Titles II and XVI:
Onset of Disability,” — (1) “Title II: Blindness Cases,” and (2)
“Title XVI—Specific Onset is Necessary,” as it applies to hlindness
claims. Concurrently, we published a separate SSR, SSR 18-Dip,
“Titles H and XVI: Determining the Established Onset Date (EOD)
in Disability Claims,” which rescinded and replaced all other parts
of SSR 83-20. Therefore, as of October 2, 2018, the date this SSR
was published in the Federal Register, SSR 83-20 is completely
rescinded and replaced by SSR lS-Olp and SSR 18-02p.

Purpose: This SSR explains how we determine the EOD in
blindness claims under titles II and XVI of the Social Security Act
(Act).

Citations: Sections 216, 220, 223, 1602, 1611, and 1614 of
the Act, as amended; P.L. 108-203, 118 STAT. 535; 20 CFR
404.110, 404.130, 404.303, 404.315-.316, 404.320-.321,
404.335-.336, 404.350-.351, 404.1505, 404.1510, 404.1512,
404.1572, 404.1581-.1584, 416.202, 416.305, 416.912,
416.981-.984.

Policy Interpretation:
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SSRI8-2p Page2oC9

To be entitled to disability insurance (DI) benefits under title
II of the Act or eligible for Supplemental Security Income (SSI)
payments under title XVI of the Act based on blindness, a
claimant must file an application, meet the relevant statutory
definition(s), and satisfy the applicable non-medical requirements.
If we find that a claimant meets the relevant statutory definitions
and meets the applicable non-medical requirements during the
period covered by his or her application, we then determine the
claimant’s EOD. The EOD is the earliest date that the claimant
meets both the relevant definitions and non-medical requirements
during the period covered by his or her application.

Outline

I. What is the EOD?

A. What is the statutory definition of blindness?

B. What are the statutory definitions of disability for blind
claimants and when do they apply?

1. What is the statutory definition of disability for a
title H blind claimant who is younger than 55?

2. What is the statutory definition of disability for a
title II blind claimant who is age 55 or older?

C. What are the non-medical requirements?

II. What are some special considerations related to the EOD?

A. What if a claimant meets all the requirements for DI
benefits or SSI payments based on blindness and based
on another impairment?

B. What happens when a claimant applies for DI benefits
under title II and meets the statutory definition of
blindness, but continues to work?

III. When is this SSR applicable?

Discussion

L What isthe EOD?
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For title II blindness claims, the EOD is the earliest date that

the claimant meets the statutory definitions of blindness and

disability[1] and the applicable non-medical requirements [2] for

entitlement to benefits during the period covered by his or her

application. For title XVI blindness claims, the EOD is the earliest

date that the claimant meets the statutory definition of blindness
[3] and the applicable non-medical requirements[4] for eligibility for

551 payments during the period covered by his or her application.

A. What is the statutory definition of blindness?

Titles II and XVI of the Act define blindness as central visual

acuity of 20/200 or less in the better eye with the use of a

correcting lens. We consider an eye to have a central visual acuity

of 20/ 200 or less when it has a limitation in the fields of vision

such that the widest diameter of the visual field subtends an

angle no greater than 20 degrees.[J Under title XVI of the Act, an

individual may also be considered blind if he or she: (1) was

found blind under a State plan approved under title X or XVI of

the Act as in effect for October 1972; (2) received aid under that

plan because of blindness for December 1973; and (3) continues

to be blind as defined under that plan.[61

8. What are the statutory definitions of disability for blind

claimants and when do they apply?

A claimant who seeks DI benefits under title II based on

blindness must show that he or she meets the statutory definition

of blindness as well as the statutory definition of disability during

the period under consideration. [7] A claimant who seeks SSI

payments under title XVI based on blindness need only show that

he or she meets the statutory definition of blindness during the

period under consideration.[81 Title H of the Act defines disability

differently for those who are younger than age 55 and those who

are age 55 or older.

1. What is the statutory definition of disability for a title II

blind claimant who is younger than 55?

For claimants who meet the statutory definition of blindness

during the period under consideration and are younger than age

55, the Act defines disability as the inability to engage in any

substantial gainful activity (SGA) [9] by reason of any medically
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determinable physical or mental impairment which can be

expected to result in death or which has lasted or can be expected

to last for a continuous period of not less than 12 months.[101

2. What is the statutory definition of disability for a title II

blind claimant who is age 55 or older?

For claimants who meet the statutory definition of blindness
during the period under consideration and are age 55 or older, the
Act defines disability as the inability by reason of such blindness

to engage in SGA requiring skills or abilities comparable to those

of any gainful activity in which the claimant has previously

engaged with some regularity and over a substantial period of

time.[111

C. What are the non-medical requirements?

A claimant is not entitled to DI benefits or eligible for SSI

payments based on blindness unless he or she meets the
applicable non-medical requirements. The non-medical
requirements—such as the insured status requirements under title

II and the income and resource limitations under title XVI—vary

based on the type(s) of claim(s) the claimant filed. To illustrate,

we identify below the most common types of claims and some of

the regulations that explain the non-medical requirements for that

type of claim.

• DI Benefits: 20 CFR 404.315, 404.316, 404.320, 404.321;

• Disabled Widow(er)’s Benefits (DWB): 20 CFR 404.335,
404. 336;

• Childhood Disability Benefits (CDB): 20 CFR 404.350,

404.351; and

• SSI: 20 CFR 416.202, 416.305.

IL What are some special considerations related to the

EOD?

A. What if a claimant meets all the requirements for DI

benefits or SSI payments based on blindness and based on

another impairment?

https://www.ssa.gov/OP_ilome/rulings/di/O I /SSR2O1 8-02-di-0 I .html 4/4/2019



SSRI8-2p Page5of9

If a claimant meets all the requirements for entitlement to DI

benefits or eligibility for SSI payments based on blindness, and

also meets all the requirements for entitlement to DI benefits or

eligibility for SSI payments based on another impairment, we will

establish two EODs. One EOD will be for the first date the

claimant meets all the requirements for entitlement to DI benefits

or eligibility for SSI payments based on blindness, and the other

will be for the first date the claimant meets all the requirements

based on the other impairment. The EOD for the other impairment

may be before or after the EOD for blindness.

B. What happens when a claimant applies for DI benefits

under title II and meets the statutory definition of blindness, but

continues to work?

If a claimant applies for DI benefits under title II and meets

the insured status requirements [12] and the statutory definition of

blindness, but continues to work (even at the SGA level), we may

establish a period of disability for him or her. A period of disability

must last for at least five consecutive, full calendar months.[’3] If

we establish a period of disability, we “freeze” the claimant’s

earnings during that period and will not use them to compute

cash benefits (unless it advantages the claimant) or to determine

whether the claimant still has insured status.’4] However, a

period of disability, or disability freeze, does not automatically

entitle the claimant to monthly cash benefits. [15] To be entitled to

monthly cash benefits, the claimant must still meet the statutory

definitions of blindness and disability and the applicable non-

medical requirements during the period covered by his or her

application.

For purposes of determining the EOD, if we find that the

claimant meets the insured status requirements and the statutory

definition of blindness, but he or she is performing SGA, we will

establish up to two dates. First, we will establish a disability

freeze date, which is the date the claimant first met the insured

status requirements and the statutory definition of blindness. If

the claimant later stops working or his or her work is no longer

SGA, we will establish a second date called the “adjusted blind

onset date” (ABOD). The ABOD is the date the claimant stopped
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performing SGA and became entitled to monthly cash benefits

under title H of the Act, subject to a five-month waiting period.

The five-month waiting period begins with the first full month

that the claimant does not perform SGA. However, if the claimant

is age 55 or older and performing SCA, we consider how the

claimant’s work activity compares with work he or she did in the

past. (16] We consider work to be non-comparable if it requires

skills and abilities that are less than or different from those the

claimant used in the work he or she did in the past. (17] If the

claimant is age 55 or older and performing “non-comparable”

SGA, we will count the months the claimant performs “non-

comparable” SGA in the waiting period if they also fall within the

period of disability.

We cannot establish a disabiiity freeze for DWB or CDB

claimants under title II of the Act. There is also no freeze

equivalent for SSI claimants under title XVI of the Act. However,

to be eligible for 55! payments based on disability under title XVI,

a claimant need only meet the statutory definition of blindness

and the applicable non-medical requirements. Thus, a claimant

seeking 551 payments based on blindness need not show that he

or she is unable to perform SSA, but if the claimant is working,

we will consider his or her earnings under the income and

resource rules of title XVI of the Act. [18] When a claimant’s

income or resources exceed the Act’s limitations, he or she is

ineligible for 55! payments under title XVI because he or she does

not meet the applicable non-medical requirements, [19] even

Jyugh the claimant meets our statutory definition of blindness.

IlL When is this SSR applicable?

This SSR is applicable on October 2, 2018. We will use this

SSR beginning on its applicable date. We will apply this SSR to

new applications filed on or after the applicable date of the SSR

and to claims that are pending on and after the applicable date.

This means that we will use this SSR on and after its applicable

date in any case in which we make a determination or decision.

We expect that Federal courts will review our final decisions using

the rules that were in effect at the time we issued the decisions. If

a court reverses our final decision and remands a case for further
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administrative proceedings after the applicable date of this SSR,
we will apply this SSR to the entire period at issue in appropriate

cases when we make a decision after the court’s remand.

[1] 42 U.S.C. 416(i)(1)(B) (defining blindness), 423(d)(1)(A)
(defining disability for blind individuals younger than age 55),
423(d)(1)(B) (defining disability for statutorily blind
individuals age 55 and older); 20 CFR 404.1581 (defining
blindness), 404.1582 (explaining how we determine a period
of disability based on blindness), 404.1583 (explaining how

we determine disability for blind persons who are age 55 or
older).

[2] See, e.g., 20 CFR 404.315, 404.316, 404.320, 404.321
(setting forth some of the non-medical requirements for title
II DI benefits), 20 CFR 404.335, 404.336 (same for title II
disabled widow(er) benefits (DWB)), 20 CFR 404.350,
404.351 (same for title II childhood disability benefits (CDB)).

[3] 42 U.S.C. 1381a (“every aged, blind, or disabled
individual who is determined . . . to be eligible on the basis of
his income and resources shall, in accordance with and
subject to the provisions of this title, be paid benefits by the

Commissioner of Social Security”) (emphasis added), 1382(a)

(defining an eligible individual), 1382c(a)(2) (defining
blindness); 20 CFR 416.981 (defining blindness), 419.982
(explaining when we will consider an individual to be blind
based on a State plan).

[4] See, e.g., 20 CFR 416.202, 416.305 (setting forth some

of the non-medical requirements for title XVI SSI payments).

[5] 42 U.S.C. 416(D(1)(B), 1382C(a)(2); 20 CFR 404.1581,

416.981.

[6] 42 U.S.C. 1382c(a)(2); 20 CFR 416.982.

[7] 42 U.S.C. 423(d)(1)(A), (B); 20 CFR 404.1512(a),
404.1582, 404.1583.

[8] 42 U.S.C. 1381a (“ every aged, blind, or disabled

individual who is determined . . . to be eligible on the basis of

his income and resources shall, in accordance with and
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subject to the provisions of this title, be paid benefits by the
Commissioner of Social Security”) (emphasis added), 1382(a)
(defining an eligible individual); 20 CFR 416.912 (providing
that, in general, a claimant must prove to us that he or she is
blind), 416.981 (defining blindness), 416.982 (explaining
when we will consider an individual to be blind based on a
State plan).

[9] 20 CFR 404.1510 (defining SGA as significant and
productive physical or mental duties done (or intended) for
pay or profit), 404.1572 (providing further details about what
we mean by SCA); see also 42 U.S.C. 423(d)(4)(A), 20 CFR
404.1584 (collectively describing how to calculate SGA for
claimants who meet the statutory definition of blindness).

[‘°] 42 u.s.c. 423(d)(1)(A).

[11] Id. at (d)(1)(B).

[12] 20 CFR 404.110 (describing how we determine fully
insured status and explaining that an individual needs at least
six quarters of coverage but not more than 40 quarters of
coverage to be fully insured),

404.130(e) (explaining that a claimant is insured in a quarter for
purposes of establishing a period of disability or becoming entitled
to DI benefits if in that quarter the claimant meets the statutory
definition of blindness and is fully insured).

[131 20 CFR 404.320(a), (b)(4) (explaining that “[a] period of
disability is a continuous period of time during which you are
disabled” and that one of the requirements to be “entitled to a
period of disability ... [is that ajt least 5 consecutive months
go by from the month in which [the claimant’s period of
disability begins and before the month in which it would
end”].

[14] 42 U.S.C. 420; 20 CFR 404.1582.

[15] 20 CFR 404.1582.

[151 20 CFR 404.1584(c).

[17] Id.

[18] 20 CFR 416.983(b), 416.984.
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[19J 20 CFR 416.202(c), (d) (explaining that to be eligible for
SSI payments, a claimant may not have “more ncome than is
permitted” or “more resources than are permitted”).

[20] 20 CFR 416.984.

Back to Table of Contents
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Social Security
Social Security Rulings

Effective Date:
October 29, 2018
Federal Register,
vol. 83, No, 191,
page 49616.

Policy Interpretation Ruling

Titles II and XVI: Failure to Follow Prescribed
Treatment

This Social Security Ruling (SSR) rescinds and replaces SSR
82-59: “Titles II and XVI: Failure to Follow Prescribed Treatment.”

Purpose: To provide guidance on how we apply our failure to
follow prescribed treatment policy in disability and blindness
claims under titles II and XVI of the Social Security Act (Act).

Citations (Authority): Sections 2160), 223(d) and (f), and
1614(a) of the Act, as amended; 20 CFR 404.1530 and 416.930.

Dates: We will apply this notice on October 29, 2018.111

Overview

A. Background

B. When we decide whether the failure to follow prescribed
treatment policy may apply in an initial claim

Condition I: The individual is otherwise entitled to disability
or statutory blindness benefits under titles II or XVI of the
Act

Condition 2: There is evidence that an individual’s own
medical source(s) prescribed treatment for the medically
determinable impairment(s) upon which the disability finding
is based
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Condition 3: There is evidence that the individual did not

follow the prescribed treatment

C. How we will make a failure to follow prescribed treatment
determination

Assessment I: We assess whether the prescribed treatment,

if followed, would be expected to restore the individual’s
ability to engage in substantial gainful activity (SGA)

Assessment 2: We assess whether the individual has good
cause for not following the prescribed treatment

D. Development procedures

E. Required written statement of failure to follow prescribed

treatment determination

F. When we make a failure to follow prescribed treatment

determination within the sequential evaluation process

Adult claims that meet or equal a listing at step 3

Title XVI child claims that meet, medically equal, or

functionally equal the listings at step 3

Adult claims finding disability at step 5

G. Reopening a determination or decision

H. Continuing Disability Reviews (CDR)

I. Duration in disability and Title II blindness claims

J. Duration in Title XVI blindness claims

K. Claims involving both drug addiction and alcoholism (DAA)

and failure to follow prescribed treatment

A. Background

Under the Act, an individual who meets the requirements to

receive disability or blindness benefits will not be entitled to these

benefits if the individual fails, without good cause, to follow

prescribed treatment that we expect would restore his or her

ability to engage in substantial gainful activity (SGA).[1]

We apply the failure to follow prescribed treatment policy at

all levels of our administrative review process when we decide an

initial claim for benefits based on disability or blindness. We also
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apply the policy when we reopen a prior determination or decision

involving a claim for benefits based on disability or blindness,

when we conduct an age-lB redetermination, and when we

conduct a continuing disability review (CDR) under titles II or XVI

of the Act.

This SSR explains the policy and procedures we follow when

we decide whether an individual has failed to follow prescribed

treatment as required by the Act and our regulations.[2]

B. When we decide whether the failure to follow prescribed

treatment policy may apply in an initial claim

We will determine whether an individual has failed to follow

prescribed treatment only if all three of the following conditions

exist:

1.The individual would otherwise be entitled to benefits based

on disability or eligible for blindness benefits under titles II or XVI

of the ActS

2.We have evidence that an individual’s own medical source

(s) prescribed[3ltreatment for the medically determinable

impairment(s) upon which the disability finding is based; and

3.We have evidence that the individual did not follow the

prescribed treatment.

If all three conditions exist, we will determine whether the

individual failed to follow prescribed treatment, as explained

below.[4]

Condition 1: The individual is otherwise entitled to disability or

statutory blindness benefits under Titles II or XVI of the Act

We only perform the failure to follow prescribed treatment

analysis discussed in this SSR after we find that an individual is

entitled to disability or eligible for statutory blindness benefits

under titles II or XVI of the Act, regardless of whether the

individual followed the prescribed treatment. We will not

determine whether an individual failed to follow prescribed

treatment if we find the individual is not disabled, not blind, or

otherwise not entitled to or eligible for beneflts under titles H or

XVI of the Act.
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Condition 2: There is evidence that an individual’s own

medical source(s) prescribed treatment for the medically

determinable impairment(s) upon which the disability finding is

based

If we find that the individual is otherwise entitled to disability

or eligible for statutory blindness benefits under titles II or XVI of

the Act, we will only determine if the individual has failed to follow

prescribed treatment for the medically determinable impairment

(s) upon which the disability finding is based if the individual’s

own medical source(s) prescribed the treatment.[5] We will not

determine whether the individual failed to follow prescribed

treatment if the treatment was prescribed only by a consultative

examiner (CE), medical consultant (MC), psychological consultant

(PC), medical expert (ME), or by a medical source during an

evaluation conducted solely to determine eligibility to any State or

Federal benefit.

Prescribed treatment means any medication, surgery,

therapy, use of durable medical equipment, or use of assistive

devices. Prescribed treatment does not include lifestyle

modifications, such as dieting, exercise, or smoking cessation. We

will consider any evidence of prescribed treatment, whether it

appears on prescription forms or is otherwise indicated within a

medical source’s records.

We will consider treatment a medical source prescribed in the

past if that treatment is still relevant to the individual’s medically

determinable impairments that are present during the potential

period of entitlement or eligibility and upon which the disability

finding was based. We will evaluate whether the individual failed

to follow the prescribed treatment, and whether there is good

cause for this failure, only for the period(s) during which the

individual may be entitled to benefits under the Act.

For example: On January 2, 2017, an individual filed for

disability beneFits based on an impairment related to a lower-

extremity amputation. The individual is no longer wearing a

prosthesis that her medical source prescribed in 2015. We

determine that the individual meets all of the other criteria for

disability. In this scenario, we will evaluate whether the individual
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is failing to follow the prescribed treatment to wear the prosthesis

during the potential entitlement period and whether the individual

has good cause for not following the prescribed treatment during

this period. However, we will not consider whether the individual

failed to follow prescribed treatment prior to the first possible date

of entitlement.

Condition 3: There is evidence that the individual did not

follow the prescribed treatment

If we have any evidence that the individual is not following

the prescribed treatment, this condition is satisfied. For example,

a medical source may include in a treatment note that the patient

has not been compliant with a prescribed medication regimen.

C. How we will make a failure to follow prescribed treatment

determination

If all three conditions exist, we will determine whether the

individual has failed to follow prescribed treatment in the claim.

To make a failure to follow prescribed treatment determination,

we will:

1. Assess whether the prescribed treatment, if followed, would

be expected to restore the individual’s ability to engage in

SGA.

2. Assess whether the individual has good cause for not

following the prescribed treatment.

We may make either assessment first. If we first assess that

the prescribed treatment, if followed, would not be expected to

restore the individual’s ability to engage in SGA, then it is

unnecessary for us to assess whether the individual had good

cause. Similarly, if we first assess that an individual has good

cause for not following the prescribed treatment, then it is

unnecessary for us to assess whether the prescribed treatment, if

followed, would be expected to restore the individual’s ability to

engage in SGA.

Assessment 1: We assess whether the prescribed treatment,

if followed, would be expected to restore the individual’s ability to

engage in SGA
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This assessment focuses on the prescribed treatment. We will

determine whether we would expect the prescribed treatment, if

followed, to restore the individual’s ability to engage in SGA. We

are responsible for making this assessment, and we will consider

all the relevant evidence in the record. At the initial and

reconsideration levels of the administrative review process, an MC

or PC will make this assessment. At the hearings and Appeals

Council (AC) levels, the adjudicator(s) will make this assessment.

Although the conclusion of this assessment ultimately rests with

us, we will consider the prescribing medical source’s prognosis.

If we first determine that following the prescribed treatment

would not be expected to restore the individual’s ability to engage

in SGA, then it is unnecessary for us to assess whether the

individual had good cause for failing to follow the prescribed

treatment. If we determine that following the prescribed

treatment would restore the individual’s ability to engage in SGA,

we will then assess whether the individual has good cause for not

following the prescribed treatment.

Assessment 2: We assess whether the individual has good

cause for not following the prescribed treatment

This assessment focuses on whether the individual has good

cause for not following the prescribed treatment.

In adult claims, the individual has the burden to provide

evidence showing that he or she has good cause for failing to

follow prescribed treatment.

In child claims, the parent or guardian has the burden to

provide evidence showing that the child has good cause for failing

to follow prescribed treatment. If the child has a representative

payee and the parent, guardian, or child asserts that the child

would have followed prescribed treatment but for the actions of

the representative payee, we will determine whether to obtain a

new representative payee. If we decide to obtain a new

representative payee, we will provide additional time for the child

to follow the prescribed treatment before we continue considering

the claim.

To assess good cause in both adult and child claims, we will

develop the claim according to the instructions in the
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Development procedures section below. The following are

examples of acceptable good cause reasons for not following

prescribed treatment:

1. Religion: The established teaching and tenets of the

individual’s religion prohibit him or her from following the

prescribed treatment. The individual must identify the

religion, provide evidence of the individual’s membership in

or affiliation to his or her religion, and provide evidence that

the religion’s teachings do not permit the individual to follow

the prescribed treatment.

2. Cost: The individual is unable to afford prescribed treatment,

which he or she is willing to follow, but for which affordable

or free community resources are unavailable. Some

individuals can obtain free or subsidized health insurance

plans or heaithcare from a clinic or other provider. In these

instances, the individual must demonstrate why he or she

does not have health insurance that pays for the prescribed

treatment or why he or she failed to obtain treatment at the

free or subsidized healthcare provider.

3. Incapacity: The individual is unable to understand the

consequences of failing to follow prescribed treatment.

4. Medical disagreement: When the individual’s own medical

sources disagree about whether the individual should follow a

prescribed treatment, the individual has good cause to not

follow the prescribed treatment. Similarly, when an individual

chooses to follow one kind of treatment prescribed by one

medical source to the simultaneous exclusion of an alternate

treatment prescribed by another medical source, the

individual has good cause not to follow the alternate

treatment.

5. Intense fear of surgery: The individual’s fear of surgery is so

intense that it is a contraindication to having the surgery. We

require a written statement from an individual’s own medical

source affirming that the individual’s intense fear of surgery

is in fact a contraindication to having the surgery. We will not

consider an individual’s refusal of surgery as good cause for
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failing to follow prescribed treatment if it is based on the

individual’s assertion that success is not guaranteed or that

the individual knows of someone else for whom the

treatment was not successful.

6. Prior history: The individual previously had major surgery for

the same impairment with unsuccessful results and the same

or similar additional major surgery is now prescribed.

7. High risk of loss of life or//mb: The treatment involves a high

risk for loss or life or limb. Treatments in this category

include:

• Surgeries with a risk of death, such as open-heart

surgery or organ transplant.

• Cataract surgery in one eye with a documented,

unusually high-risk of serious surgical complications

when the individual also has a severe visual impairment

of the other eye that cannot be improved through

treatment.

• Amputation of an extremity or a major part of an

extremity.

8. Risk of addict/on to op/Did med/cation: The prescribed

treatment is for opioid medication.

9. Other: If the individual offers another reason for failing to

follow prescribed treatment, we will determine whether it is

reasonably justified on a case-by- case basis.

We will not consider as good cause an individual’s allegation

that he or she was unaware that his or her own medical source

prescribed the treatment, unless the individual shows incapacity

as described above. Similarly, mere assertions or allegations

about the effectiveness of the treatment are insufficient to meet

the individual’s burden to show good cause for not following the

prescribed treatment.

D. Deve/opment procedures

If evidence we already have in a claim is insufficient to make

the required assessment(s) in the failure to follow prescribed
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treatment determination, we may develop the evidence, as
appropriate. This development could include contacting the
individual’s medical source(s) or the individual to ask why he or
she did not follow the prescribed treatment. Although it may be
helpful to have evidence from a CE or ME, we are not required to
purchase a CE or obtain testimony from an ME to help us
determine whether we expect a prescribed treatment, if followed,
would restore the ability to engage in SGA. We are responsible for
resolving any conflicts in the evidence, including inconsistencies
between statements made by the individual and information
received from his or her medical source(s). We may also evaluate
the claim using the procedures for fraud or similar fault, if
appropriate.

E. Required written statement of failure to follow prescribed

treatment determination

When we make a failure to follow prescribed treatment
determination, we will explain the basis for our findings in our
determination or decision.

F. When we make a failure to follow prescribed treatment
determination within the sequential evaluation process for
initial claims

Adult claims that meet or equal a listing at step 3
Generally, if we find that an individual’s impairment(s) meets

or medically equals a listing at step 3 of the sequential evaluation
process, and there is evidence of all three conditions listed in
Section B above, we will determine whether the individual failed
to follow prescribed treatment. We will determine whether an
individual would still meet or medically equal a listing had he or
she followed the prescribed treatment. If we determine the
individual would no longer meet or medically equal the listing had
he or she followed prescribed treatment, we will assess whether
there is good cause for not following the prescribed treatment. We
will determine that the individual’is disabled if we find that he or
she has good cause for not following the prescribed treatment. If
we do not find good cause, we will continue to evaluate the claim
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using the sequential evaluation process by determining the
individual’s residual functional capacity (RFC).[61

There are two instances when we will not make a failure to
follow prescribed treatment determination at step 3 of the
sequential evaluation process, even if there is evidence that an
individual did not follow prescribed treatment. First, we will not
make a failure to follow prescribed treatment determination when
we find the individual disabled based on a listing that requires
only the presence of laboratory findings. In these claims,
treatment would have no effect on the disability determination or
decision. Second, we will not make a failure to follow prescribed
treatment determination when we find the individual is disabled
based on a listed impairment(s) which requires us to consider
whether the individual was following that specific treatment as
part of the required listing analysis. If either of these exceptions
apply, we will find the individual is disabled without making a
failure to follow prescribed treatment determination.

Title XVI child claims that meet, medically equal, or
functionally equal the listings at step 3

Generally, if we find that a child’s impairment(s) meets,
medically equals, or functionally equals the listings at step 3 of
the sequential evaluation process, and there is evidence of all
three conditions listed in Section B above, we will determine
whether there has been a failure to follow prescribed treatment.
We will determine whether the child’s impairment(s) would still
meet, medically equal, or functionally equal the listings had he or
she followed the prescribed treatment. If we determine the child’s
impairment(s) would no longer meet, medically equal, or
functionally equal the listings had he or she followed prescribed
treatment, we will assess whether there is good cause for not
following the prescribed treatment. We will find the child is
disabled if we determine that he or she has good cause for not
following the prescribed treatment. If we determine that there is
not good cause for failing to following the prescribed treatment,
we will find the child is not disabled.

There are two instances when we will not make a failure to
follow prescribed treatment determination at step 3 of sequential
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evaluation process even if there is evidence that a child did not
follow prescribed treatment. First, we will not make a failure to
follow prescribed treatment determination when we find the child
is disabled based on a listing that requires only the presence of
laboratory findings. In these claims, treatment would have no
impact on the disability determination or decision. Second, we will
not make a failure to follow prescribed treatment determination
when we find the child is disabled based on a listed impairment(s)
which requires us to consider whether the child was following that
specific treatment as part of the required listing analysis. If either
of these exceptions apply, we will find the child is disabled without
making a failure to follow prescribed treatment determination.

Adult claims finding disability at step 5

If we find that an individual is disabled at step 5 of the
sequential evaluation process and there is evidence the individual
is not following treatment prescribed by his or her own medical
source(s), before we find the individual is disabled, we will assess
whether the individual would still be disabled if he or she were
following the prescribed treatment.

We will determine what the individual’s residual functional
capacity (RFC) would be had he or she followed the prescribed
treatment. We will then use that RFC to reevaluate steps 4 and 5
of the sequential evaluation process to determine whether the
individual could perform his or her past relevant work at step 4 or
adjust to other work at step 5. We will find the individual is
disabled if we determine that the individual would remain unable
to engage in SGA, even if the individual had followed the
prescribed treatment. We will also find the individual is disabled if
we find the individual had good cause for not following the
prescribed treatment. However, we will find the individual is not
disabled if the individual does not have good cause for not
following the prescribed treatment and we determine that, had
the individual followed the prescribed treatment, he or she could
perform past relevant work or engage in other SGA.

G. Reopening a determination or decision

As permitted by our regulations, we may reopen a favorable
determination or decision if we discover we did not apply the
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failure to follow prescribed treatment policy correctly.[71 We may
base our reopening on the evidence we had in the folder at the
time we made our determination or decision or based on new
evidence we receive. When we reopen a disability or blindness
determination or decision and find that an individual does not
have good cause for faiHng to follow prescribed treatment, we will
issue a predetermination notice and offer the individual an
opportunity to respond before we terminate benefits.

H. Continuing Disability Reviews (CDR)
When we conduct a CDR, we will make a failure to follow

prescribed treatment determination when the individual’s own
medical source(s) prescribed a new treatment for the disabling
impairment(s) since the last favorable determination or decision
and the individual did not follow the prescribed treatment.

We will also make a failure to follow prescribed treatment
determination during a CDR if we find that an individual would
continue to be entitled to disability or blindness benefits based
upon an impairment first alleged during the CDR and there is
evidence that the individual has not followed his or her own
medical source’s prescribed treatment for that impairment.

If we determine an individual does not have good cause for
failing to follow the prescribed treatment that we have determined
would restore the individual’s ability engage in SCA, we will issue
a predetermination notice and, because benefits may be
terminated, offer the individual an opportunity to respond before
terminating benefits. Individuals are entitled to benefits while we
develop evidence to determine whether they failed to follow
prescribed treatment. If we determine that an individual failed to
follow prescribed treatment without good cause in either situation,
we will cease benefits two months after the month of the
determination or decision that the individual is no longer disabled
or statutorily blind.

L Duration in disability and Title II blindness claims
If an individual failed to follow the prescribed treatment

without good cause within 12 months of onset of disability or
blindness, we will find the individual is not disabled because the
duration requirement is not met.[81 However, if an individual failed
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to follow prescribed treatment without good cause more than 12
months after onset of disability or blindness and is otherwise
disabled, we will find the individual is disabled with a closed
period that ends when the individual failed to follow the
prescribed treatment. In this situation, we will continue to pay
benefits as usual through the second month after the month
disability or blindness ends.

J. Duration in Title XVI blindness claims
Because title XVI blindness entitlement does not have a

duration requirement, an individual meeting the title XVI
blindness requirements may be entitled to benefits beginning the
month after he or she applies for benefits.[9 If we determine an
individual failed to follow prescribed treatment without good cause
any time before the first day of the month after filing, we will find
the individual is not disabled. However, if we determine the
individual failed to follow prescribed treatment without good cause
any time after the first day of the month after filing, we will find
the individual is disabled with a closed period from the date of
entitlement until the date we determined the individual failed to
follow the prescribed treatment without good cause. In this
situation, we will continue to pay benefits as usual through the
second month after the month blindness ends.

If we need further development to determine whether a title
XVI blind individual failed to follow prescribed treatment without
good cause, the individual is entitled to benefits while we conduct
the additional development. At the hearing and Appeals Council
levels, we will refer the claim to the effectuating component to
develop the evidence necessary to make a failure to follow
prescribed treatment determination.

K. Claims involving both drug addiction and alcoholism
(DAA) and failure to follow prescribed treatment

In a claim that may involve both DAA and failure to follow a
prescribed treatment for an impairment other than DAA, we will
first make the DAA determination.[10J If we find that the individual
is disabled considering all impairments including the DAA and that
DAA is material to our determination of disability, we will deny the
claim and not make a failure to follow prescribed treatment
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determination. If we find that the individual is disabled
considering all impairments including the DAA, but the DAA is not
material to our determination of disability, we will then make the
failure to follow prescribed treatment determination for the
impairment(s) other than DAA. Even if the prescribed treatment
for the other impairment(s) may also have beneficial effect on the
DAA, we do not reevaluate for DAA materiality a second time.

For example, we cannot find that an individual has failed to
follow prescribed treatment for liver disease based on a failure to
follow treatment prescribed for alcohol dependence. If the
cessation of drinking alcohol would be expected to improve the
individual’s functioning so that he or she is not disabled, we would
find that DAA is material to the determination of disability and
deny the claim for that reason.

[1] Our adjudicators will apply this ruling when we make
determinations and decisions on or after October 29, 2018.
When a Federal court reviews our final decision in a claim, we
expect the court will review the final decision using the rules
that were in effect at the time we issued the decision under
review. If a court finds reversible error and remands a case
for further administrative proceedings on or after October 29,
2018, the applicable date of this ruling, we will apply this
ruling to the entire period at issue in the decision we make
after the court’s remand. Our regulations an failure to follow
prescribed treatment are unchanged.

[2] Sections 223(f) and 1614(a) of the Act. The ability to
engage in SGA is the standard in adult disability claims.
However, when this policy is applied in title XVI child disability
claims, the standard is “the prescribed treatment is expected
to eliminate or improve the child’s impairment so that it no
longer results in marked and severe functional limitations.”
Similarly, for claims based on statutory blindness, the
standard is the prescribed treatment would be expected to
“restore vision to the extent that the individual will no longer
be blind.”

[3] See 20 CFR 404.1530 and 416.930.
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[4] There are two exceptions at step 3 of the sequential
evaluation process, explained in section F (below), when we
will not make a failure to follow prescribed treatment
determination even if these three

[5] See 20 CFR 404.1502 and 416.902 for the definition of
“medical source.”

[6] See 20 CFR 404.1545 and 416.945.
[7] See 20 CFR 404.988, 404.989, 416.1488, and 416.1489.
[8] See 20 CFR 404.1509 and 416.909.

[9] Section 216(i)(1)(B) of the Act.

[‘°] See SSR 13-2p: Titles H and XVI: Evaluating Cases
Involving Drug Addiction and Alcoholism (DAA), 78 FR 11939
(Mar. 22, 2013).
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Policy Interpretation Ruling

Social Security Ruling (SSR) 19-ip

Titles II and XVI: Effect of the Decision in Lucia v. Securities and
Exchange Commission (SEC) on Cases Pending at the Appeals
Council

Purpose: This ruling explains how we will adjudicate cases pending at the Appeals Council
in which the claimant has raised a timely challenge to the appointment of an administrative law
judge (AU) under the Appointments Clause of the United States Constitution in light of the
Supreme Courts decision in Lucia v. SEC, 138 5. Ct. 2044 (2018).

Citations: 20 CFR 404.970, 404.976(b), 416.1470, and 416.1476(b).
Background: In Lucia, the Supreme Court considered a challenge to the manner in which

the SEC appointed its AUs. The Supreme Court held that the SEC’s AUs are “Officers of the
United States” within the meaning of the Appointments Clause of the United States
Constitution, Art. II, § 2, ci. As a result the SEC’s AUs should have been (but were not)
appointed to their positions by either the President a court of law, or the Department head.
The Supreme Court reversed the lower court’s decision finding that the SEC’s AUs were not
inferior officers. Having determined that Lucia had raised a timely challenge to the AU’s
appointment, the Supreme Court remanded the case for a new hearing before a properly
appointed AU who had not previously heard the case, or before the SEC itself.[2] The Supreme
Court’s decision in Lucia did not specifically address the constitutional status of AUs who work
in other Federal agencies, including the Social Security Administration (SSA). To address any
Appointments Cause questions involving Social Security claims, and consistent with guidance
from the Department of Justice, on July 16, 2018 the Acting Commissioner of Social Security
ratified the appointments of our AUs and approved those appointments as her own.33 On the
same day, the Acting Commissioner took the same actions with respect to the administrative
appeals judges (AMs) who work at the Appeals Councilj’11 We are issuing this SSR to explain
how the Appeals Council will adjudicate appeals in which the claimant timely raises an
Appointments Clause challenge to the authority of the AU who decided or dismissed a claim.

Policy Interpretation:
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We receive millions of applications for benefits each year.15] The essential requirement for
any system of administrative review in a program as large and complex as ours is that it “must
be fair--and it must work.”[6] In adjudicating the millions of claims we receive each year, we
strive to balance the two overriding concerns of fairness and efficiency, consistent with the law.
The Social Security system must be fair and accurate and provide each claimant with
appropriate due process protections. At the same time, the Supreme Court has recognized that
we must make decisions efficiently in order to ensure that the system continues to work and
serve the American people.[7] Because we employ more AUs than all other Federal agencies
combined, and our AUs issue hundreds of thousands of decisions each year, Lucia has the
potential to significantly affect our hearings and appeals process. To properly address the
issues Lucia raises in the context of our hearings and appeals system, we have determined that
some claimants are entitled to additional administrative review of their claims.

A claimant who is dissatisfied with an AU’s decision, or the dismissal of a request for a
hearing, may request that the Appeals Council review the decision or dismissal. Under our
regulations, the Appeals Council will review a case if:

(1) there appears to be an abuse of discretion by the AU;
(2) there is an error of law;

(3) the AU’s action, findings or conclusions are not supported by substantial evidence;
(4) there is a broad policy or procedural issue that may affect the general public interest

or

(5) the Appeals Council receives additional evidence that the claimant shows is new,
material, and relates to the period on or before the date of the AU hearing decision, and there
is a reasonable probability that the evidence would change the outcome of the decision.18

We interpret some challenges to the AU’s authority to hear and decide a claim, based on
the Supreme Court’s decision in Lucia, as raising “a broad policy or procedural issue that may
affect the general public interest” within the meaning of our regulations. Challenges to an AU’s
authority to decide a claim may raise a broadly applicable procedural issue independent of the
merits of the individual claim for benefits—that is, whether the AU who presided over the
claimant’s hearing was properly appointed under the Appointments Clause of the Constitution.
We will process requests for review that include a timely administrative challenge to the AU’s
authority based on the Appointments Clause in the manner described below.

The Appeals Council will grant the claimant’s request for review in cases where the
claimant: (1) timely requests Appeals Council review of an AU’s decision or dismissal issued
before July 16, 2018; and (2) raises before us (either at the Appeals Council level, or previously
had raised at the AU level) a challenge under the Appointments Clause to the authority of the
AU who issued the decision or dismissal in the case.
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When the Appeals Council grants review based on a timely-raised Appointments Clause
challenge, AAJs who have been appointed by the Acting Commissioner (or whose
appointments the Acting Commissioner has ratified) will vacate the hearing decision or
dismissal.[91 In cases in which the AU made a decision, the Appeals Council will conduct a new
and independent review of the claims file and either remand the case to an AU other than the
AU who issued the decision under review, or issue its own new decision about the claim
covering the period before the date of the AU’s decision. In its review, the Appeals Council will
not presume that the prior hearing decision was correct.’°

In cases in which the AU dismissed a request for a hearing, the Appeals Council will vacate
the AU’s dismissal orderi’1 It will then either (1) decide whether the request for a hearing
should be dismissed, or (2) remand the case to another AU to determine that issue.

When the Appeals Council grants a claimant’s request for review in cases that raise a
timely Appointments Clause challenge, the claimant may request a reasonable opportunity to
file briefs or other written statements about the facts and law relevant to the case.1121 Our
regulations also allow a claimant to request to appear before the Appeals Council to present
oral argument.13] If the Appeals Council decides that the case raises an important question of
law or policy, or that oral argument would help to reach the proper result the Appe&s Council
will grant the request to appear. If the Appeals Council grants a request to appear and holds
oral argument, it will notify the claimant and his or her representative about the time and place
at least 10 days before the date scheduled for the appearance.t14] The Appeals Council will
determine whether the appearance, or the appearance of any other person relevant to the
proceeding, will be in person, by video teleconferencing, or by telephone.i’5J

When the Appeals Council grants a request for review, it will mail a notice to all parties at
their last known address stating the reasons for the review and the issues to be considered.[16
Consistent with our regulations, the Appeals Council will consider all the evidence in the AU
hearing record, as well as additional evidence subject to the limitations on Appeals Council
consideration of additional evidence in 20 CFR 404.970 and 416.1470. The Appeals Council will
also consider any arguments the claimant or representative made in writing or at the hearing
and will also consider any additional arguments submitted to it.

The Appeals Council will either remand the case to a different AU; issue a new,
independent decision; or, as appropriate, issue an order dismissing the request for a hearing.
When the Appeals Council issues a decision, its decision may result in different findings from
the AU hearing decision that the Appeals Council vacated)’7] When the Appeals Council grants
review and issues its own decision, its decision will be based on the preponderance of the
evidenceJ’8

https://www.ssa.gov/OPHomeIrulings/oasi/33/SSR2OI 9-01-oasi-33.html 4/4/2019
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[1] The Supreme Court explained in Lucia that “{t]he Appointments Clause prescribes the
exclusive means of appointing “Officers.’ Only the President a court of law, or a head of
department can do so. See Art. II, § 2, ci. 2.” Lucia v. SEC, 138 5. Ct. 2044, 2051 (2018).

121 Lucia v. SEC, 138 S. Ct. at 2055.
[3] See Social Security Emergency Message (EM) 18003 REV 2, § B (available at:

https://secure.ssa.gov/appslo/reference.nsf/links/08062018021025PM).
[4] Id.

[SI In fiscal year 2017, we completed 5.62 million retirement and survivors insurance
claims and 2.485 million initial disability claims. We also received 620,000 hearing requests,
and completed 686,000 hearings. FY 2019 Congressional Justification, at 6 (available at:
https://www.ssa.gov/budget/FYl9Files/2019CJ.pdf ).

[6] Richardson v. Peru/es, 402 U.S. 389, 399 (1971).

[71 For example, in Bornhart v. Thomas, 540 U.S. 20, 28-29 (2003), the Supreme Court
stated that “As we have observed, ‘[t]he Social Security hearing system is probably the
largest adjudicative system in the western world.’. . . The need for efficiency is self-evident.’

(quoting Heckler v. Campbell, 461 U.S. 458, 461 n.2 (1983)).
[8] 20 CR 404.970(a) and (b), 416.1470(a) and (b).
[9] Under our regulations, whenever the Appeals Council reviews a hearing decision

under 20 CFR 404.967, 404.969, 416.1467, or 416.146g, and the claimant does not appear
personally or through representation before the Appeals Council to present oral argument
the Appeals Council’s review will be conducted by a panel of not less than two members
of the Appeals Council designated in the manner prescribed by the Chairman or Deputy
Chairman of the Council. In the event of disagreement between a panel composed of only
two members, the Chairman or Deputy Chairman, or his or her delegate, who must be a
member of the Council, shall participate as a third member of the panel. When the
claimant appears in person or through representation before the Appeals Council, the
review will be conducted by a panel of not less than three members of the Council
designated in the manner prescribed by the Chairman or Deputy Chairman. Concurrence
of a majority of a panel shall constitute the decision of the Appeals Council unless the case
is considered by the Appeals Council en banc or as a representative body, as provided in
20 CFR 422.205. See 20 CFR 422.205(b).

[10] 20 CR 404.979, 416.1479.

[111 20 CER 404.960(a), 416.1460(a).

1121 20 CFR 404.975, 416.1475.

[13j 20 CFR 404.976(b), 416.1476(b).
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(14] Id.

115] Id.

1161 20 CR 404.973, 416.1473
[17] 20 CFR 404.979, 416.1479.
[18] Id.
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Rules of Conduct & Standards of Responsibility 
for Appointed Representatives
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20 CFR 404.1740-1799

&

20 CFR 416.1505-1599

FEDERAL REGISTER/VOL. 83, NO. 
127, JULY 2, 2018

BACKGROUND

“. . . [w]e are concerned that some representatives 
use our processes in a way that undermines the 
integrity of our programs and harms claimants. 

Accordingly, we are clarifying that certain actions are 
prohibited, and we are providing additional means to 
address representative actions that do not serve the 

best interests of claimants.”
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404.1740(3)(iv) - WITHDRAWING LEGAL REPRESENTATION 

Only withdraw representation at a time and in a manner that 
does not disrupt the processing or adjudication of a claim 
and that provides the claimant adequate time to find new 

representation, if desired. A representative should not 
withdraw after we set the time and place for the hearing 
unless the representative can show that a withdrawal is 
necessary due to extraordinary circumstances, as we 

determine on a case-by-case basis.

NOTICE & COMMENT

5
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COMMENT:

Restricting the representative’s right to withdraw after
a hearing is scheduled, except under “extraordinary
circumstances,” is an overly broad restriction that
inhibits a representative’s right to withdraw in
circumstances where the representative knows that
the client no longer has a viable case.

RESPONSE:

The American Bar Association Model Rules of
Professional Conduct, Rule 1.16 includes requirements
for withdrawal similar to this regulation. Some
examples of “extraordinary circumstances” include:

1. Serious Illness

2. Death / Serious Illness – Rep’s Immediate Family

3. Failure to Locate Claimant Despite Due Diligence

7
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COMMENT:
Forcing representatives to 
divulge their reasons for 

withdrawal to justify extraordinary 
circumstances may violate 

attorney-client privilege.

RESPONSE:

We are not seeking privileged communications
between an attorney and client. If the representative
cannot describe why he or she must withdraw without
revealing privileged or confidential communications
(and no exception exists), the representative should
state this fact, not disclose the privileged or
confidential communication, and allow the ALJ to
evaluate the request under these circumstances.
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THE RULES OF 
PROFESSIONAL CONDUCT

OHIO 
(AND OTHER STATES)

Ohio, Kentucky, Indiana, & 
Pennsylvania have all 

adopted the ABA Model 
Rules

Each State Code contains 
variances

KNOW YOUR STATE CODE!!!

11
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AMERICAN BAR ASSOCIATION 

Model Rules

RULE 1.16

DECLINING OR TERMINATING 
REPRESENTATION

13
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(B) A LAWYER MAY WITHDRAW FROM REPRESENTING A CLIENT IF:

1. No material adverse effect on client interests

5. Client fails to fulfill obligations

7. Other good cause

NO MATERIAL ADVERSE EFFECT ON 
CLIENT INTEREST

The (Third) Restatement of Law Governing Lawyers 
indicates that even where cause exists, a lawyer may 

still not withdraw if he believes that the harm to the 
client cause by the withdrawal will be 

disproportionately greater than the harm to the client or 
others if the representation continues

15
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DUTY AFTER TERMINATION / WITHDRAWAL

1.16(d) A lawyer shall take steps to the extent 
reasonably practicable to protect a client’s interests, 
such as:

- Giving reasonable notice to the client

- Allowing time to obtain other counsel

- Surrendering papers and property

RULE 1.6

CONFIDENTIALITY OF INFORMATION

17
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(a) A lawyer shall not reveal information 
relating to the representation of a client 
unless the client gives informed consent, 
the disclosure is impliedly authorized in 
order to carry out the representation, OR . . .

(b) A lawyer may reveal information relating to 
representation of a client to the extent the lawyer 
reasonably believes necessary to:

1. Prevent Death

2. Prevent Crime / Fraud and Result

3. Prevent Injury and Result 

4. Obtain Legal Advice

5. Establish Defense

6. Comply with Court Order

7. Detect / Resolve Conflicts of Interest

19
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HYPOTHETICALS

HYPO #1

CLAIMANT ADVISES YOU THAT HE/SHE HAS A 
CLAIM PENDING AT OHO. YOU AND CLIENT 

EXECUTE REPRESENTATION DOCUMENTS. YOU 
EXPLAIN TO THE CLIENT THAT YOU WILL NEED TO 

REVIEW THE EXHIBIT FILE/UNEXHIBITED FILE BEFORE 
YOU CAN ASSESS THE MERITS OF THE CASE. CLIENT 

AGREES TO THIS.

21
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(A) THE CLAIM IS SCHEDULED FOR HEARING. YOU 
REVIEW THE EXHIBITS AND DETERMINE THAT IT IS 
UNLIKELY THE CLAIM WITH PREVAIL, AND YOU 

THEREFORE WISH TO WITHDRAW.

(B) THE CLAIM IS NOT YET SCHEDULED FOR A 
HEARING. YOU REVIEW THE EXHIBITS AND 

DETERMINE ADDITIONAL DEVELOPMENT IS NEEDED. 
WHILE YOU ARE DEVELOPING THE RECORD, THE 

CLAIM IS SCHEDULED FOR HEARING. YOU OBTAIN 
ADDITIONAL TREATMENT RECORDS AND DETERMINE 
IT IS UNLIKELY THAT THE CLAIM WILL PREVAIL, AND 

YOU THEREFORE WISH TO WITHDRAW. 
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HYPO #2

YOU UNDERTAKE REPRESENTATION AT A LOWER 
ADMINISTRATIVE LEVEL, AND FILE A REQUEST FOR 

HEARING. UPON NOTICE THAT OHO HAS RECEIVED 
THE FILE, YOU REVIEW THE UNWORKED EXHIBITS 

AND THE CASE LOOKS STRONG. YOU ARE 
CONTACTED TO SCHEDULE A HEARING AND 

AGREE TO A HEARING DATE. YOU REQUEST AND 
RECEIVE UPDATED RECORDS AND DETERMINE THAT 

THE CLAIM IS UNLIKELY TO PREVAIL BECAUSE:

(A) RECORDS CONTAIN EVIDENCE THAT CLIENT 
UNFORTUNATELY RELAPSED AND WAS 

CONSISTENTLY USING/ABUSING ALCOHOL OR 
ILLICIT SUBSTANCES.
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(B) RECORDS CONTAIN EVIDENCE OF ONGOING 
AND PERSISTENT NON-COMPLIANCE WITH 

TREATMENT AND/OR MEDICATION, WITHOUT 
GOOD CAUSE FOR NON-COMPLIANCE.

(C) THERE ARE INSUFFICIENT 
RECORDS/SIGNIFICANT GAPS IN TREATMENT.

27
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(D) NO TREATING SOURCE IS WILLING TO PROVIDE 
A MEDICAL SOURCE STATEMENT AND THE 

OBJECTIVE MEDICAL EVIDENCE IS INCONSISTENT 
OR INSUFFICIENT ON ITS OWN. 

(E) DAMAGING MEDICAL RECORDS ARE RECEIVED 
JUST PRIOR TO THE 5-DAY DEADLINE, DESPITE 
EXERCISING DUE DILIGENCE TO OBTAIN SAID 

RECORDS IN A TIMELY MANNER.
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HYPO #3
THE CLAIM JUST GOT SCHEDULED FOR HEARING, AND:

(A) YOU FIND OUT THAT THE CLAIMANT HAS JUST 
BEEN MADE A “GUEST OF THE STATE” FOR 7-YEARS.

31
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(B) YOUR CLIENT INFORMS YOU THAT THEY HAVE 
MEDICALLY IMPROVED, AND FORGOT TO TELL YOU 
(DESPITE YOUR EFFORTS TO OBTAIN UPDATES) THAT 

THEY HAVE BEEN WORKING FULL-TIME FOR 
SEVERAL MONTHS.

HYPO #4

THE CLAIM IS SCHEDULED FOR HEARING, BUT:

33
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(A) THE CLAIMANT DOES NOT RESPOND TO YOUR 
WRITTEN CORRESPONDENCES OR PHONE CALLS. 
AS SUCH, YOU ARE UNABLE TO WORK UP THE FILE 

OR PREPARE TO REPRESENT THE CLAIMANT.

(B) THE CLAIMANT DOES RESPOND UP UNTIL THE 
HEARING IS SCHEDULED (OR LATER).
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QUESTIONS / DISCUSSION

37






















































































































































	Title Page

	TOC

	Tab A

	Tab B	

	Tab C	

	Tab D

	Tab E

	Tab F

	Tab G


