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Brian M. Spiess, Esq.

Brian Spiess is an Assistant General Counsel at the University of Cincinnati. Prior to
joining UC, Brian was an attorney with the Cincinnati firm of Montgomery, Rennie &
Jonson, where his practice included employment law and representing judges and
attorneys in disciplinary matters. Prior to law school, Brian worked as a journalist for 12

years, most recently with the Cincinnati Enquirer. He lives in Fort Thomas, Kentucky
with his wife and three children.
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Ethics CLE - June 7, 2017

NOBODY LIKES A TATTLETALE,
DANNY ... EXCEPT OF COURSE ME
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Go ahead and tattle
... on yourself

The importance of cooperating in the
disciplinary process, even when it means
admitting you were wrong.

- Brian M. Spiess

72N
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DISCIPLINARY PROCESS

See handout

DISCIPLINARY INVESTIGATION

= Grievance submitted to Disciplinary
Counsel or Certified Grievance Committee
(“Relator™)

= Relator investigates the claims to
determine whether the lawyer or judge
(“Respondent’) committed misconduct

= Relator may send letter of inquiry to
Respondent, as well as follow up letters
based on Respondent’s response

= Relator may depose Respondent
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MITIGATING
FACTORS

Q Prior disciplinary offenses
Q Dishonest or selfish motive

O Pattern of misconduct and multiple

offenses

Lack of cooperation with
disciplinary authorities

Vulnerability of and resulting harm
to clients or other victims

Failure to make restitution

Absence of prior disciplinary record

Absence of dishonest or selfish
motive

Existence of a recognized and
properly diagnosed disorder that
contributed to the misconduct

Cooperative attitude
Good character or reputation

Timely restitution to clients

SANCTIONS FOR MISCONDUCT

Public reprimand

Suspension from the practice of law for:
= 6 months = 18 months

» 12 months = 24 months

(subject to a stay in whole or in part and any conditions of probation)

An indefinite suspension precludes respondent for
applying for reinstatement for minimum of two years

Permanent disbarment, forever precluding
respondent from returning to the practice of law in
Ohio.
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OHIO RULES OF PROFESSIONAL CONDUCT

RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

In connection with a bar admission application or in connection
with a disciplinary matter, a lawyer shall not do any of the
following:

(a) knowingly make a false statement of material fact;

(b) in response to a demand for information from an admissions
or disciplinary authority, fail to disclose a material fact or
knowingly fail to respond, except that this rule does not
require disclosure of information otherwise protected by Rule
1.6.

10

= Self Report

= Acknowledge violations of the Rules of Professional

= Be transparent and admit fault at deposition (or

= Be willing to stipulate to facts and violations if

= Consent-to-discipline may be an option

COOPERATING BY COMING CLEAN

Conduct in response to relator’s Letter of Inquiry

interview) if you have violated a Rule of Professional
Conduct

applicable
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Disciplinary Counsel v. Eichenberger, 2016-Ohio-3332

Initial issue: Respondent failed to hold client funds in a trust account

separate from his own property.

Response to investigation: Claimed overdraft was the result of an
unauthorized transaction on an old account that was not even being
used. In response to subpoenas for bank records, he told relator it was
“missing the point.” Sought dismissal because relator did not notify
him that a subpoena had been issued to his bank.

Aggravation: Selfish or dishonest
motive, pattern of misconduct,
multiple offenses, showed a lack
of cooperation in the
disciplinary process, failed to
acknowledge the wrongfulness
of his conduct, provided false
evidence and statements.

Mitigation: “The only mitigating
factor found by the panel was that
Eichenberger did not have a prior
disciplinary record.”

12/17/2018
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Disciplinary Counsel v. Eichenberger, 2016-Ohio-3332

SANCTION: 24-month
suspension with 12 months
stayed

13
Disciplinary Counsel v. Oberholtzer, 2013-0Ohio-3706
Initial issue: Neglected client matters.
Response to investigation: Responded to some letters from relator,
but ignored others.
Aggravation: Pattern of Mitigation: No prior disciplinary
misconduct, committed multiple record, lacked a selfish or
offenses, and did not initially dishonest motive, and cooperated
cooperate in the disciplinary at later stages of the disciplinary
process. proceedings by agreeing to
stipulations, appearing at the
hearing, and expressing remorse.
14
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Disciplinary Counsel v. Oberholtzer, 2013-0Ohio-3706

Initial issue: Neglected client matters.

Response to investigation: Responded to some letters from relator,
but ignored others.

Aggravation: Pattern of Mitigation: No prior disciplinary
misconduct, committed multiple record, lacked a selfish or
offenses, and did not initially dishonest motive, and cooperated
cooperate in the disciplinary at later stages of the disciplinary
process. proceedings by agreeing to

stipulations, appearing at the

hearing, and expressing remorse.

SANCTION: 12-month
suspension with all 12
months stayed

15
Disciplinary Counsel v. Hallquist, 2011-Ohio-1819
Initial issue: Neglected client matters.
Response to investigation: At deposition, he claimed he was unaware
of any medical bills and had no documentation regarding terms of the
settlement. In a second matter, he did not respond to relator’s inquiry.
Aggravation: Pattern of Mitigation: “The only mitigating
misconduct involving multiple factor is respondent’s lack of prior
offenses, failed to cooperate in disciplinary record.”
the disciplinary process, refused
to acknowledge the wrongful
nature of his conduct, caused
harm to vulnerable clients, and
failed to make restitution.

16
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Disciplinary Counsel v. Hallquist, 2011-Ohio-1819

Initial issue: Neglected client matters.

Response to investigation: At deposition, he claimed he was unaware
of any medical bills and had no documentation regarding terms of the
settlement. In a second matter, he did not respond to relator’s inquiry.

Aggravation: Pattern of Mitigation: “The only mitigating
misconduct involving multiple factor is respondent’s lack of prior
offenses, failed to cooperate in disciplinary record.”

the disciplinary process, refused
to acknowledge the wrongful
nature of his conduct, caused
harm to vulnerable clients, and

failed to make restitution. SANCTION: 24-month
suspension with last six
months stayed

17

Disciplinary Counsel v. Truax, 2016-Ohio-7334

Initial issue: Misuse of client funds.

Response to investigation: Informed the client that he had converted

a portion of her money and offered to refund her money. Parties

entered into a consent-to-discipline agreement.

Aggravation: None. Mitigation: Absence of a pl’iOf
disciplinary record, lack of a
dishonest motive, timely and
good-faith effort to make
restitution, and a cooperative
attitude toward the disciplinary
proceedings.

18
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Disciplinary Counsel v. Truax, 2016-Ohio-7334

Initial issue: Misuse of client funds.

Response to investigation: Informed the client that he had converted
a portion of her money and offered to refund her money. Parties
entered into a consent-to-discipline agreement.

Aggravation: None. Mitigation: Absence of a prior
disciplinary record, lack of a dishonest
motive, timely and good-faith effort
to make restitution, and a
cooperative attitude toward the
disciplinary proceedings.

SANCTION: 6-month
suspension, all 6 months

stayed
19
Disciplinary Counsel v. Geer, 2006-Ohio-6516
Initial issue: Failure to comply with child support order.
Response to investigation: Respondent failed to file an answer to the
complaint, and relator moved for default.
Aggravation: Misconduct was Mitigation: No disciplinary record
motivated by selfishness, he other than his interim suspension
failed to cooperate in any of the | for defaulting on child support.
disciplinary proceedings, that he
refused to acknowledge the
wrongful nature of his conduct,
that he caused great financial
harm to vulnerable victims - his
children, and that he failed to
make restitution.
20

10
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21

Disciplinary Counsel v. Geer, 2006-Ohio-6516

Initial issue: Failure to comply with child support order.

Response to investigation: Respondent failed to file an answer to the
complaint, and relator moved for default.

Aggravation: Misconduct was Mitigation: No disciplinary record
motivated by selfishness, he other than his interim suspension
failed to cooperate in any of the | for defaulting on child support.
disciplinary proceedings, that he

refused to acknowledge the

wrongful nature of his conduct,

that he caused great financial

harm to vulnerable victims - his SANCTION: 12-month
children, gnd_that he failed to suspension

make restitution.

22

Disciplinary Counsel v. Gosling, 2007-Ohio-4267

Initial issue: Neglecting client affairs.

Response to investigation: Respondent did not respond to relator’s
letters. He later appeared for a deposition and admitted the facts and
agreed to return the retainer. He referenced “experimenting” with
alcohol, and agreed to contact OLAP. However, he failed to follow
through, even though relator urged him to do so and indicated
relator’s file could not be closed until respondent made that contact.

Aggravation: Prior disciplinary Mitigation: Absence of a dishonest
record, failed to cooperate fully | or selfish motive and his good-

in relator’s latest investigation, faith effort to make restitution.
and his failure to follow through

with OLAP.

11
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Disciplinary Counsel v. Gosling, 2007-Ohio-4267

Initial issue: Neglecting client affairs.

Response to investigation: Respondent did not respond to relator’s
letters. He later appeared for a deposition and admitted the facts and
agreed to return the retainer. He referenced “experimenting” with
alcohol, and agreed to contact OLAP. However, he failed to follow
through.

Aggravation: Prior disciplinary Mitigation: Absence of a dishonest
record, failed to cooperate fully in| or selfish motive and his good-
relator’s latest investigation, and faith effort to make restitution.
his failure to follow through with

OLAP.

SANCTION: Indefinite suspension. “As we have routinely
explained, neglect of legal matters and the failure to
cooperate in the ensuing disciplinary investigation warrant
an indefinite suspension from the practice of law.”

23
Disciplinary Counsel v. Mathewson, 2007-Ohio-2076
Initial issue: Neglected five clients’ cases and misuses trust account.
Response to investigation: Respondent appeared for deposition but
later ignored relator’s letter of inquiry. After relator explained the
duty to reply, respondent promised to reply but never did.
Aggravation: Prior disciplinary Mitigation: Respondent went
record, acted out of self-interest, | through a contentious divorce
pattern of misconduct and during the underlying events.
multiple offenses, and no effort
to make restitution.
Aggravation/Mitigation:
Respondent cooperated by
attending his deposition, but this
mitigating factor is offset by his
subsequent indifference to the
disciplinary process.

24

12
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Disciplinary Counsel v. Mathewson, 2007-Ohio-2076

Initial issue: Neglected five clients’ cases and misuses trust account.

Response to investigation: Respondent appeared for deposition but
later ignored relator’s letter of inquiry. After relator explained the
duty to reply, respondent promised to reply but never did.

Aggravation: Prior disciplinary Mitigation: Respondent went
record, acted out of self-interest, | through a contentious divorce
pattern of misconduct and during the underlying events.

multiple offenses, and no effort SANCTION: Indefinite

to make restitution. suspension, consistent with
Aggravation/Mitigation: the rule that “neglect of
Respondent cooperated by ~legal matters and failure to
attending his deposition, but this cooperate in the ensuing
mitigating factor is offset by his disciplinary investigation
subsequent indifference to the e - .

o warrant” this sanction.
disciplinary process.

25
Disciplinary Counsel v. Denslow, 2017-Ohio-1429
Initial issue: Neglected client matter by failing to file an appeal.
Response to investigation: Respondent acknowledged that his “lack
of action was a serious error”. The parties entered into a consent-to-
discipline agreement.
Aggravation: Respondent’s Mitigation: Respondent
conduct harmed his client. cooperated in the disciplinary
proceedings. After committing the
misconduct, respondent entered
into a four-year OLAP contract
related to substance abuse.
26

13
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Disciplinary Counsel v. Denslow, 2017-Ohio-1429

Initial issue: Neglected client matter by failing to file an appeal.

Response to investigation: Respondent acknowledged that his “lack
of action was a serious error”. The parties entered into a consent-to-
discipline agreement.

Aggravation: Respondent’s Mitigation: Respondent

conduct harmed his client. cooperated in the disciplinary
proceedings. After committing the
misconduct, respondent entered
into a four-year OLAP contract.

SANCTION: 6-month
suspension, all 6 months
stayed.

27
Disciplinary Counsel v. Watson, 2005-Ohio-6178
Initial issue: Repeatedly neglected his clients’ interests, repeatedly
misrepresenting events and lied to his clients and others. He ignored
requests to return files.
Response to investigation: Lied to relator and did not cooperate with
the investigation.
Aggravation: Respondent has been Mitigation: Respondent
sanctioned twice before for expressed remorse during the
unethical conduct and chastised for | Panel hearing. However, the
refusal to take responsibility for his 22;252?(;]:%1{ if)%‘;pg?on: t?o be
actions. Pm.)rlcil? es, ;Ogethe;\'\tl)';[.hh “carefully worded and contrived”
numerous violations here, establis and marked by defiance.
a pattern of misconduct, multiple
offenses, “and recidivism of a
dimension rarely seen.” Acted
deceptively during the
disciplinary process.

28

14
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Disciplinary Counsel v. Watson, 2005-Ohio-6178

Initial issue: Repeatedly neglected his clients’ interests, repeatedly
misrepresenting events and lied to his clients and others. He ignored

requests to return files.

Response to investigation: Lied to relator and did not cooperate with

the investigation.

Aggravation: Respondent has been
sanctioned twice before for
unethical conduct and chastised for
refusal to take responsibility for his
actions. Prior cases, together with
numerous violations here, establish
a pattern of misconduct, multiple
offenses, “and recidivism of a
dimension rarely seen.” Acted
deceptively during the
disciplinary process.

Mitigation: Respondent
expressed remorse during the
panel hearing. However, the
board found respondent’s
expression of contrition to be

“carefully worded and contrived”

and marked by defiance.

SANCTION: Permanent
disbarment.

29
Disciplinary Counsel v. Peck, 2017-Ohio-2961
Initial issue: Neglected a client’s legal matter, failing to respond to
complaint on behalf of client and failing to respond to motion for
default. Failed to provide information about liability carrier to client.
Response to investigation: The parties entered into stipulations of
fact.
Aggravation: The sole aggravating Mitigation: Absence of prior
factor was that respondent caused disciplinary record, the absence
his client significant financial of dishonest or selfish motive,
harm. and a cooperative attitude
toward the disciplinary
proceedings.
30

15
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Disciplinary Counsel v. Peck, 2017-Ohio-2961

Initial issue: Neglected a client’s legal matter, failing to respond to
complaint on behalf of client and failing to respknd to motion for
default. Failed to provide information about liability carrier to client.

Response to investigation: The parties entered into stipulations of

fact.

Aggravation: The sole aggravating
factor was that respondent caused
his client significant financial
harm.

Mitigation: Absence of prior
disciplinary record, the absence
of dishonest or selfish motive,
and a cooperative attitude
toward the disciplinary
proceedings.

SANCTION: 6-month
suspension, all 6 months
stayed.

31
Disciplinary Counsel v. Vivyan, 2010-Ohio-650
Initial issue: Respondent withdrew unearned funds from his client
trust account.

Aggravation: None Mitigation: Absence of prior
disciplinary record, honesty
during the disciplinary process,
timely restitution, and good
character and reputation apart
from the underlying misconduct.

32

16
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Disciplinary Counsel v. Vivyan, 2010-Ohio-650

Initial issue: Respondent withdrew unearned funds from his client
trust account.

Aggravation: None Mitigation: Absence of prior
disciplinary record, honesty

timely restitution, and good
character and reputation apart

SANCTION: 6-month
suspension, all 6 months
stayed.

during the disciplinary process,

from the underlying misconduct.

33

Disciplinary Counsel v. Bunstine, 2015-Ohio-3729

Initial issue: Neglect of a client matter and dishonest conduct in the
same criminal case. The Supreme Court later dismissed this underlying
count as not proven by clear and convincing evidence.

Response to investigation: Responded to an initial letter from relator,
but then failed to respond to two letters because he “didn’t think it
was relevant” and “didn’t want to waste his time.”

Aggravation: Two prior disciplinary | Mitigation: None.
offenses, a pattern of misconduct

over a period of three years, his

failure to cooperate in the

disciplinary proceedings, and his

refusal to acknowledge the

wrongful nature of his conduct.

34

17
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35

Disciplinary Counsel v. Bunstine, 2015-Ohio-3729

Initial issue: Neglect of a client matter and dishonest conduct in the
same criminal case. The Supreme Court later dismissed this underlying
count as not proven by clear and convincing evidence.

Response to investigation: Responded to an initial letter from relator,
but then failed to respond to two letters because he “didn’t think it
was relevant” and “didn’t want to waste his time.”

Aggravation: Two prior disciplinary | Mitigation: None.
offenses, a pattern of misconduct

over a period of three years, his

failure to cooperate in the

disciplinary proceedings, and his

refusal to acknowledge the

wrongful nature of his conduct. SANCTION: 6-month
suspension.

36

WAYS TO COOPERATE

» Communicate with client prior to and during the
representation

Self Report known violations before Relator is involved

Agree to waive probable cause

Answer the complaint and admit any violations that are
known

>
» Respond to Relator’s letters of inquiry
»
>

v

Stipulate to facts and, when possible, stipulate to violations

v

Consider consent-to-discipline

» Acknowledge any misconduct when testifying before the
panel at hearing

18



DISCIPLINARY PROCESS

Agrievance against a judge or attorney may be submitted to the Disciplinary Counsel or a certified grievance committee
of a local bar association. If either of those bodies determines that tsubstantial credible evidence of professional
misconduct exists, a formal complaint is drafted. It then moves to a probable cause panel of the Board of Professional
Conduct, which determines if there is probable cause. If the panel determines that there is probable cause, the formal
complaint becomes public and is filed with the Board of Professional Conduct. Hearings are then conducted by the board
and if it finds a violation, a recommendation is made to the Supreme Court of Ohio. The Supreme Court of Ohio makes
the final decision as to findings of misconduct, and issues an appropriate sanction.

A grievance is submitted to one of these two bodies:

DISCIPLINARY
COUNSEL

CERTIFIED GRIEVANCE
COMMITTEE

¢ | | ' |

If it is determined that there is substantial credible evidence of

If no substantial
credible evidence
of misconduct
is found, the

misconduct, a complaint is drafted and it proceeds to:

.

If no substantial
credible evidence
of misconduct is
found, the grievance

is dismissed and
may be reviewed
by Disciplinary
Counsel.

grievance is
dismissed.

PROBABLE CAUSE PANEL OF THE
BOARD OF PROFESSIONAL CONDUCT

¢ \

If probable cause is found, the complaint becomes public and proceeds to:

If no probable
cause is found,
the complaint is
dismissed.

BOARD OF PROFESSIONAL CONDUCT

l

If no answer is filed: If an answer is filed:

v v

SUPREME COURT OF OHIO

e The board certifies respondent’s default to the court.

BOARD OF PROFESSIONAL CONDUCT
Three-Member Panel

® The court may order an interim default suspension. __._| o [Ifananswer is filed by the subject of the complaint, disciplinary

hearings are conducted by a three-member panel and a
recommendation is made to the full board as to whether a
violation has occurred and the appropriate sanction.

e The interim default suspension is converted into an
indefinite suspension after six months if no motion
to remand is filed by the parties.

® The case may be remanded to the board if the

respondent seeks leave to answer the complaint or
the relator seeks respondent’s disbarment

\ ¢

If the three-
member panel
votes unanimously
to dismiss the
complaint, it is

BOARD OF PROFESSIONAL CONDUCT
Full Board

e If the full board agrees with the panel or the master commissioner, it
makes a recommendation to the Supreme Court for an appropriate

sanction. dismissed with no
further review.
l \
LR et SUPREME COURT OF OHIO
votes to dismiss
the complaint, it ® The case is filed with the clerk of the Supreme Court,

is dismissed with
no further review.

parties may file objections to the board’s report and have an
oral argument.

e The court renders a decision.







Curriculum Vitae

THOMAS L. EAGEN, JR.
teagen(@eagenandwykoff.com
(513) 621-7600 ext. 14

EMPLOYMENT: Eapen & Wykoff Co., L.P.A.
6928 Miami Ave., Suite 200
Cincinnati, Ohio 45243

EDUCATION: St. Xavier High School
Cincinnati, Ohio 1962

University of Notre Dame
Notre Dame, Indiana 1966

University of Cincinnati Law School
Juris Doctorate 1969

PAST EMPLOYMENT: Paxton & Scasongood Law Firm
1700 Central Trust Tower
Cincinnati, OH 45202
1970-1988
Partner - Trial Lawyer

Cash, Cash, Eagen & Kessel
432 Walnut Street
Cincinnati, OH 45202
1988-1998

Partner - Trial Lawyer

Eagen & Wykoff Co., L.P.A.
6928 Miami Ave., Suite 200
Cincinnati, Ohio 45243
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Trial Lawyer and now Mediator

PROFESSIONAL MEMBERSHIPS: American College of Trial Lawycrs
Inducted as a Fellow in 1994
American Board of Trial Advocales since 2008
Ohio Super Lawyers 2006, 2007, 2008, 2009

2010, 2011, 2012, 2013, 2014, 2015,
2016, 2017, 2018



PROFESSIONAL LICENSES:

COMMUNITY ACTIVITY:

MEDIATION HISTORY:

Cincinnati Bar Association
Member ADR Committee
Past Member of Tudicial Committee
Past Mcmber of Tort Committee
Past Member of Negligence Committee

Butler County Bar Association
Warren County Bar Association

State of Ohio 1970
United State District Court,
Southern District of Ohio

AV Peer Rating by Martindale Hubbell
since 1982

Past Board Member and President of Hamilton
County Council for Retarded Citizens

Past Board Mcmber for Star Center
(Warkshop for Retarded Citizens)

Past Board member Mt. Lookout Civil Club

University of Cincinnati College of Law
“Making Mediators™
February-March 2010;

University of Cincinnati College of Law
“Shifling Lo Neutral”
November-December 2010;

Family Law Mediation, February 2011;
Preparing a Case for Mediation;

Preparing for a Resourceful Resolution
Cincinnati Bar Association ADR Committee
Served as a lawyer and Mediator in hundreds of
Mediations in Butler County, Hamilton County,
Clermont County, Warren County, Montgomery
County and Clinton County

Have been serving as a Mediator for Butler
County Court of Common Pleas, Warren

County Court of Common Pleas as well as
Hamilton County Court of Common Pleas and



Have also been serving as a Private Mediator

Was a speaker at the CLE Seminar “ETHICAL
AND SUCCESSFUL MEDIATION™ presented

By the Cincinnati Bar Association on June 28,
2016

Nashville Song Writer
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District of Ohio

U.S. Supreme  ourt
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J.0., Unlversity of Cincinnat
Collage of Law 1988

B.S Universily of Scranion,
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Louis F. Gilligan
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One East Fourth Street

Suite 400
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TEL. {513) 579-8523
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Lou Gilligan fncuses his practice in litigation and is a senior member of the
Litigation Group. He has received professional distinctions in his litigation speciaily
by being named a Fellow of the American Collage of Trial Lawyars (1985} and
Advocate In the American Board of Trial Advocates (1989). Lou has been involved
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"Arbitrator or Mediator.” He has served as Speclal Master and Mediator for the
Unitad States District Court for the Southarn Distreit of Chio. He has also
representad individual attorneys and law firms as an oxpart witness on legal
malpractice and attorney feas application matters, Lou has leclured in many legal
seminars on a variely of subjects.

Lou has acled as General Counsel for KMK for over 25 years, In this capacity, he
has dealt with legal ethics and conflicts of law issues involving tha law firm and its
lawyers, which number is in excess of 100 individuals. He has dealt with loss
prevention issues in conjunction with the law firm's malpraclice insurance carrier.
He has also handled malpraclice clalms asserted agalnst the firm and participated
in he firm's defense, individually and with outside legal counsel,

REPRESENTATIVE MATTERS

» Represenled as tha sole altorney a certified class in axcess of 1,000 members in
a product liability personal injury lawsult involving a defeclive madical device
resuiting in a $60 millfon seitlement

» Represanls a large wasle collection and landfilt company in Ohlo, Kentucky and
Indiana In all litigation mattars, including accident and anvironmental clalms

+ Represented defendant large public ulility in environmental class action litigation

» Class counsel in Cincinnatl Styrana class action litigation

» Represented defendant County and County offlclals In clvil rights and nagligance
law violatlons class actlon litfgation

» Represented defendant companies and subsidlarles in personal Injury and
nuisanca class actlon liligation

+ General defensa counsal in mulli-district liligation involving securilies aclions and
bankruplcy proceedings
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* Represented pariners of major accounting firm in a consolidaled binding arbliration action

= Rapresentad plalntlfis in personal injury/product liabllity class acion liigation which sucosssfully concluded In
multi-million dollar judgment

= Represented approximataly 1,000 plaintiffs in commercial consumer fraud class action litigation which resulted in a
multi-million dolflar settlement

= Represented plaintiffs In first mass disaster tort case procesading as a class action litigation which resulted in various
jury verdicts and a multi-milfion dollar settlement {Baverly Hills Supper Club Fire)
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+ John P, Kiely Professionalism Award, Cincinnati Bar Associaltion, 2012

» Recipient of the Distinguished Alumni Award from the Universily of Cinclnnatl Collage of Law Alumni Association, 2011
» Listed in The Best Lawyers in America, 1989-2019

« Named the "Cincinnatl Best Lawyers’ Product Liability L. tigation, Plaintiffs Lawyer of the Year,* 2011

= Namad tha *Cincinnati Bsst Lawyers’ Personal Injury Litigation-Defendants Lawyer of the Yaar” 2012

« Named to Ohio Supar Lawyers, 2004-2018

« Named to Cincy Leading Lawyars

+ AV® Preeminent™ Peer Review Rated Martindale-Hubbell
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= Cincinnali Bar Association

« Ohlo Stale Bar Associatlon

+ Good Samaritan Foundetion, Board of Trustees

+ Unlvarshy of Cincinnati School of Law, Dean's Board of Visilors
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Trial lawyers are officers of the court. They are
entrusted with a central role in the administration of
justice in our society. Lawyers who engage in trial work
have a special responsibility to strive for prompt, efficient,
ethical, fair and just disposition of litigation.

A lawyer must in all professional conduct be honest,
candid and fair....

A lawyer must possess and apply the legal
knowledge, skill, thoroughness and preparation necessary
for excellent representation.

A lawyer must diligently, punctually and efficiently
discharge the duties required by the representation in a
manner consistent with the legitimate interests of the
client.
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Model Rule 3.1 provides:

Meritorious Claims and Contentions

“A lawyer shall not bring or defend a
proceeding, or assert or controvert an issue
therein, unless there is a basis in law and fact
for doing so that is not frivolous...”
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Model Rule 3.2 provides:

Expediting Litigation

“A lawyer shall make reasonable efforts to
expedite litigation consistent with the interests
of the client.”

The ABA comment for Model Rule 3.2 can be viewed
as expressing a near absolute tone. It condemns
Conduct not “having some substantial purpose other
than delay,” prohibits delay “for the purpose of
frustrating an opposing party’s attempt to obtain
rightful redress or repose,” and offers no specific
discussion of any circumstances in which is recognizes
the interests of a client in delaying proceedings.
Indeed, the ABA comment expressly states that
“financial or other benefit from otherwise improper
delay in litigation is not a legitimate interest of the
client”
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1 Hazard & Hodes, The Law of Lawyering, §
28.3 (3d ed.) expresses the view that a client’s
desire for delay is entitled to no weight in
assessing the propriety of the lawyer’s conduct.

Model Rule 4.4(a) provides:

In representing a client, a lawyer shall not use
means that have no substantial purpose
other than to embarrass, delay or burden a
third person, ...

This prohibition is also found in Section 106 of
the Restatement Third, The Law Governing
Lawyers.
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In this problem the aspirational nature of
the ACTL Code is apparent in its call for
“prompt, efficient, ethical, fair and just
disposition of litigation.” The legitimate
interests of the client to buy time to get his
affairs in order may conflict with this goal.

The key determination is whether the
lawyer is really pursuing legitimate interests of
the client or simply frustrating the fair and
prompt disposition of justice.

The thoughtful resolution of this question
is what the drafters of the ACTL Code are
seeking from each trial lawyer.
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Can the lawyer represent both brothers?

Model Rule 1.7(a) prohibits a lawyer from
representing a client if the representation of the client
will be directly adverse to another client, unless (a)
the lawyer reasonably believes the representation will
not adversely affect the relationship with the client
and (b) each client consents after consultation. Here,
because the brothers are in agreement as to the
proper course, their interests do not appear to be
directly adverse.

However......
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A lawyer who considers seeking a client’s
waiver must make a judgment whether a
reasonable lawyer would do so. Here, a
reasonable lawyer would not seek a waiver but
rather would try to convince Frank not to plead
guilty to a charge of which he is factually
innocent. If one lawyer represented both
brothers, their desire to have Frank take the rap
would materially conflict with the lawyer’s
responsibility to Frank and thus run afoul of
Model Rule 1.7(b).

Because Frank is innocent and could prove
that by implicating Craig, it would be
unreasonable to believe that his representation
of Frank would not be adversely affected by his
also representing Craig.

Model Rule 1.7(b)

10



11/30/2018

A reasonable lawyer would conclude that
the brothers should not agree to a joint
representation under the circumstances, and
the laywer therefore cannot properly solicit
their consent under Model Rule 1.7(b)(2).
Criminal cases in which a lawyer may properly
represent codefendants are rare.

Under Model Rule3.3(a), a lawyer cannot offer
evidence that the lawyer knows to be false. If the
lawyer learns of the falsity later, but before the
conclusion of the proceedings, the lawyer must take
reasonable remedial measures including disclosure
to the tribunal.

Section 120 Restatement (Third) The Law
Governing Lawyers has similar language. Under
Model Rule 3.3(b), a lawyer who knows a person
intends to engage, is engaging or has engaged in
fraudulent conduct in a proceeding has a duty to
take remedial measures, including disclosure.

11
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The key is whether the lawyer knows that the
testimony is false. Many criminal defense lawyers
will take the easy way out and claim they do not
know that the testimony is false. This problem takes
that claim away from the lawyer.

Some jurisdictions permit the lawyer merely to
present his client for narrative testimony, without
asking questions, thereby implying that he believes
the testimony to be false.

In a typical plea, questions come from the
Court, but the Ilawyer is still participating in
presenting false testimony.

In several jurisdictions, the lawyer is
required to communicate to the Court his non-
participation in his client’s answers to the
Court’s guestions. A lawyer must also refuse to
sign a statement acknowledging the truth of
facts that are known to be false, such as a
factual resume incident to a plea that contains
false statements.

12
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Model Rule 1.2 requires a lawyer to abide by
the client’s decision as to whether to plead guilty and
whether to testify in a criminal case.

In ABA Formal opinion 98-412 (1998), the ABA
Committee on Ethics and Professional Responsibility
concluded that a lawyer who knows his or her client
will present false information must withdraw or
disclose the falsity to the court. The potential
obligation to disclose prospective perjury is a
sufficient reason not to go forward when one knows
that the client intends to lie.

Under Model Rule 2.1, the lawyer must
exercise independent professional judgment
and render candid advice, for which he may
refer to legal as well as moral and social factors.
Through the exercise of this duty, the lawyer
may succeed in dissuading his client from
participating in the false confession.

13
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The ACTL Code asks lawyers to be “honest,
candid and fair” (ACTL Code, p. 3) in all
professional conduct. Although all clients are
entitled to representation of their legitimate
interests there are no such interests at stake in
the problem. Craig committed the crime and
Frank wants to take the blame. Helping them to
accomplish this would not be acting honestly
and would be contrary to the “fair and just
disposition” of the case.

The goal of the lawyer here should be to
convince the brothers to abandon this plan to
defraud the court. Declining representation
without attempting to dissuade the brothers
might simply transfer the problem to another
lawyer.

14
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A lawyer must provide a client undivided
allegiance, good counsel and candor; the utmost
application of the lawyer’s learning, skill and industry;
and the employment of all appropriate means within
the law to protect and enforce legitimate interests of
a client. A lawyer may never be influenced directly or
indirectly by any consideration of self-interest.

ACTL Code, p. 3.

15



11/30/2018

A lawyer has an obligation to undertake
unpopular causes if necessary to ensure justice. A
lawyer must maintain an appropriate professional

16
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You undertake the representation of Peter
in a divorce action. During the representation
Peter acquires information suggesting that the
couple’s teen-aged daughter was fathered by
someone else. Peter demands a paternity test.
Your jurisdiction permits a husband to challenge
parentage of a child born during the marriage if
non-paternity can be established by clear and
convincing evidence, including genetic testing....

...Your wife is outraged that Peter is
seeking to challenge his relationship with the
child and your partners fear the position being
asserted will damage the firm’s reputation. Your
daughter goes to the same school as Peter’s
daughter and they are friends. You are
personally conflicted over Peter’s position....

17
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Questions
Should you withdraw from the representation?

Does it make any difference if you learned of the
paternity issue before agreeing to undertake the
representation?

18
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Model Rule 1.16(b)(4) provides that a
lawyer may withdraw from representing a client
“if the client insists upon taking action that the

19
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The ACTL Code provides that it is not only
the lawyer’s right but also the lawyer’s duty to
employ “all appropriate means within the law
to protect and enforce legitimate interests of a
client;” to “never be influenced directly or
indirectly by any consideration of self-
interest;” and to “undertake unpopular causes
if necessary to ensure justice.”

ACTL Code, p.3.

If the attorney learned of the paternity issue
before undertaking the representation, the ACTL Code
is less clear.

The ACTL Code recognizes that “(i)t is the right
of a lawyer to accept employment in a civil case . . .”
and provides that “the lawyer should not decline
employment in a case on the basis of the
unpopularity of the client’s cause or position.”

ACTL Code, p.3.

20
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On the other hand, the ACTL Code imposes
an “obligation to undertake unpopular causes”
where necessary to “ensure justice.” Query
whether vindicating the client’s position in this
case is “necessary to ensure justice.”

21
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A lawyer should be straightforward and
courteous with colleagues. A lawyer should be
cooperative with other counsel while zealously
representing the client. A lawyer must be

scrupulous in observing agreements with other
lawyers.

ACTL Code, p.4.

22
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Questions

You have the requested information. Do you
provide it? What if the witness’ testimony
would seriously damage your client’s case?

Should you discuss the request with your client
before responding to opposing counsel?

23
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Model Rule 3.4(a) provides that a lawyer
shall not “unlawfully obstruct another party’s
access to evidence.” The annotation to Model
Rule 3.4(a) indicates, however, that the rule
“does not impose a duty to volunteer all
relevant information.”

24
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The ACTL Code instructs that a “a lawyer
should be cooperative with other counsel while
zealously representing the client.”

The ACTL Code, at sub-paragraph (d), also
provides that “the lawyer, not the client, has the
discretion to determine the customary
accommodations to be granted opposing counsel in
all matters not directly affecting the merits of the
cause or prejudicing the client’s rights.”

ACTL Code, p. 4.

A defensible answer under the ACTL Code
would be to refuse to provide the information
on the basis that to do so would prejudice the
client’s rights.

The answer, however, may be affected by
other considerations including the degree of
cooperation of opposing counsel in sharing
information without formal discovery requests
during this or other proceedings.

25
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The greater the likelihood the testimony
would seriously damage the client’s case, the
stronger the case can be made for placing a
higher priority on the obligations to the client
than the obligation to be cooperative with other
counsel.

With respect to consulting with the client
before responding to opposing counsel, the Model
Rules provide that an attorney must “abide by a
client’s decisions concerning the objectives of
representation” and “consult with the client as to
the means by which they are to be pursued.” Model
Rules 1.2(a) and 1.4(a)(2).

The annotation to Model Rule 1.2
acknowledges that the scope of the client’s
authority regarding “means” is “not entirely clear.”

26
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The ACTL Code requires “undivided
allegiance, good counsel and candor” be
afforded a client. ACTL Code, p. 3. Whether to
discuss the matter in advance with the client
will likely be decided on a case by case basis
involving many factors including the client’s past
degree of involvement in the conduct of the
litigation.

27
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Judges and lawyers each have obligations
to the court they serve. A lawyer must be
respectful, diligent, candid and punctual in all
dealings with the judiciary. A lawyer has a duty
to promote the dignity and independence of the
judiciary, and protect it against unjust and
improper criticism and attack. A judge has a
corresponding obligation to respect the dignity
and independence of the lawyer, who is also an
officer of the court.

ACTL Code, p. 4.

28
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Questions

Query whether the same conclusion would apply if
the judge reimbursed the attorney for the guest fees
or for the guest fees, food and drink?

Would the same concern exist if you had no active
cases pending before the judge?

What if the judge was a long time personal or family
friend or former colleague?

29
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Model Rule 3.5 prohibits a lawyer from
seeking to influence a judge “by means
prohibited by law.” The annotation to Model
Rule 3.5 indicates that gifts that constitute
“ordinary social hospitality” are generally
permissible although gifts intended to influence
the judge are not permitted.

30
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The ACTL Code provides that “(i)n social
relations with members of the judiciary, a
lawyer should take care to avoid any
impropriety or appearance of impropriety.”
ACTL Code, p. 4.

In situations where an action is ongoing,
and particularly if a decision on motions or a
judgment is pending, extending an invitation
under the circumstances in the hypothetical
would likely create an appearance of
impropriety.

If active cases were pending before the judge,
the appearance of impropriety would remain even
when the judge reimburses the costs. Where no
active cases are pending with the judge, the
appearance of impropriety would be minimal.

The existence of a long-standing personal
relationship with the judge would lessen concerns
about the invitation being intended to influence the
judge but, depending upon the status of the
litigation, concerns about an appearance of
impropriety must be considered.

31
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In considering this problem, reference
should also be made to multiple provisions in
the Model Code of Judicial Conduct. For
example, Model Code Rule 1.2 provides:

A judge shall act at all times in @ manner that
promotes public confidence in the
independence, integrity, and impartiality of the
judiciary, and shall avoid impropriety and the
appearance of impropriety.

Similarlyy Model Code Rule 3.1(c)
admonishes judges not to participate “in
activities that would appear to a reasonable
person to undermine the judge’s independence,
integrity or impartiality” and Model Code Rule
3.13(a) provides that a judge should not accept
gifts “or other things of value, if acceptance . ..
would appear to a reasonable person to
undermine the judge’s independence, integrity
or impartiality.”

32
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Model Code Rule 3.13(b)(3), however,
permits acceptance of “ordinary social
hospitality.” As noted in the comments to
Model Code Rule 3.13, the rules focus on the
risk that the benefit “might be viewed as
intended to influence the judge’s decision in a
case.” The prohibition against accepting, or
under Model Code Rule 3.13(c) the obligation
to report, the benefit is a function of the degree
of that risk.

33
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A lawyer has an obligation to promote the
resolution of cases with fairness, efficiency,
courtesy, and justice. As an officer of the court
and as an advocate in the court, a lawyer should
strive to improve the system of justice and to
maintain and to develop in others the highest
standards of professional behavior.

ACTL Code, p. 8.

34
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You represent a defendant in complex litigation
which has just begun. For internal budgeting
purposes, you have advised your management
committee to anticipate that the litigation will require
the services of multiple attorneys and will likely
generate six figure fees over each of the next few
years. Your client believes that an aggressive defense
will cause the plaintiff to abandon its claims and has
instructed you not to pursue settlement discussions.....

....Based upon your initial analysis of the case
and prior experience with opposing counsel, you
believe an early mediation or neutral case evaluation
would likely result in a settlement.

Should you encourage and seek permission from
your client to propose early alternative dispute
resolution procedures? What if the opposing party
initiates a request for mediation? What if the Court
requests that the parties mediate?
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The Model Rules do not address a lawyer’s
obligation to encourage use of alternative dispute
resolution. The ACTL Code, while recognizing that a
lawyer should never be reluctant to take a case to
trial, directs lawyers to “educate clients early in the
legal process about various methods of resolving
disputes without trial, including mediation,
arbitration, and neutral case evaluation.”

ACTL Code, pp. 5-6.

While the decision is ultimately up to the client, under
the facts of the hypothetical, an early ADR effort would
appear to be in the client’s best interest. The spirit, if not the
letter of the ACTL Code, would suggest that an effort should
be made to encourage the client to authorize pursuit of ADR.
The impact of an early settlement on the firm’s revenues
should never be a factor in advising the client on his or her
options. Obligations to Clients — Fidelity to the Client’s
Interests. ACTL Code, p. 3; Model Rule 1.7, Comment 10 -
“The lawyer’s own interests should not be permitted to have
an adverse effect on representation of a client.”
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If the opposing party initiates the request for
mediation, the Model Rules and the ACTL Code would require
that the client be advised of the request. If mediation
appeared to be in the client’s best interest, the ACTL Code
would counsel in favor of encouraging the client to agree.

If the Court requests (rather than orders) that the
parties mediate, in most cases the client’s best interest would
likely be served by encouraging compliance, although the
decision remains with the client.
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CODE OF PRETRIAL AND TRIAL CONDUCT
TEACHING SYLLABUS
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Trial lawyers are officexs of the court. They arc cntrusted with a central role in the
adminjstration of justice in our society. Lawyers who engage in trial work have a special
responsibility to strive for prompt, efficient, ethical, fair and just disposition of litigation.

A lawyer must in all professional conduct be honest, candid and fair,

A lawyer must possess aud apply the legal knowledge, skill, thoroughmess and
preparation necessary for excellent representation,

A lawyer must diligently, punctually and efficiently discharge the duties required by the
representation in 2 manner consistent with the legitimate interests of the client.

ACTL Code, p. 3.

Problem 1

A significant client of the law firm of which you are senior partner, who is also a friend, is
served with a complaint in which the plaintiff seeks money owed. The client tells you he owes the
meney and has no defense to the action but needs to delay for as long as possible because an
immediate judgment would cause personal and financial ruin and extreme embarrassment, He
expresses hope that other pending business deals will enable him to pay his creditors in due course,
and he asks you to do everything you can fo stall and to delay judgment until he can get his affairs in
order.

Discussion of Problem 1

Model Rule 3.1 provides: Meritorious Claims and Contentions

“A lawyer shall not bring or defend a proceeding, or assert or confrovert an issue

therein, uniess there is a basis in law and fact for doing so that is not frivolous, . . .” (emphasis added)

Model Ruale 3.2 provides: Expediting Litigation

“Alawyer shall make reasonable efforts to expedile litigation consistent with the
interests of the client.”

The ABA comment for Model Rule 3.2 can be viewed as expressing a near absolute

tone. It condemns conduct not “having some substantial purpose other than delay,” prohibits delay
“for the purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose,” and
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offers no specific discussion of any circumstances in which it recognizes the interests of a client in
delaying proceedings. Indeed, the ABA comment expressly states that “financial or other benefit
from otherwise improper delay in litigation i3 not a legitimate intcrest of the client.”

1 Hazard & Hodes, The Law of Lawyering, § 28.3 (3d ed.) expresses (he view that 2
client’s desire for delay is entitled to no weight in assessing the propriety of the lawyer’s conduct.

Model Rule 4.4(a) provides:

In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay or burden a third
person, . ..

This prohibition is also found in Section 106 of the Restatement (Third), The Law
Governing Lawyers.

In this problem, the aspirational nature of the ACTL Cede is apparent in its call for “prompt,
cfficient, ethical, fair and just disposition of litigation.” The legitimate interests of the client to
buy time to get his affairs in order may conflict with this goal. The key determination is whether the
lawyer is really pursuing legitimate interests of the client or simply frustrating the fair and prompt
disposition of justice. The thoughtful resolution of this question is what the drafters of the ACTL
Code are seeking from each trial lawyer.

'roble

You are consulted by two brothers, ages 23 and 24, who look very much alike. They were at
a club recently and were repeatedly harassed by a drunken stranger. Craig, a third year law student
with a federal clerkship pending, threw an empty beer botile at the man just before closing. It struck
him on the temple and caused him to fall against a chair. He died from his injuries five days later and
the police charged Craig with mansiaughter. The bar was dimly lit and identification of the person
who threw the beer bottle will be an issue. Craigh brother Frank, who has bounced around from job
to job, is currently unemployed. He has a record for a youthful indiscretion and wants o plead guilty
to the crime so that the charge against his brother will be dismissed.

How do you advise the brothers? Can you represent either?
iscnggi roblem 2

This problem implicates a number of provisions in the ABA Model Rules. The first
question is whether the lawyer can represent both brothers. At first blush, Model Rule 1.7(a) seems
applicable. It prohibits a lawyer from representing a client if the representation of the client will be
directly adverse to another client, unless (a) the lawyer reasonably believes the representation will
not adversely affect the relationship with the client and (b) each client consents after consultation.
Here, because the brothers are in agreement as {o the proper course, their interests do not appear to
be dircetly adverse. The real issue for the lawyer is raised by Model Rule 1.7(b). A lawyer who'
considers secking a client’s waiver must meke a judgment whether a reasonable lawyer would do
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so0. Here, a reasonable lawyer would not seek a waiver but rather would try to convince Frank not to
plead guilty to a charge of which he is factually innocent. i one lawyer represented both brothers,
their desire to have Frank take the rap would materially conflict with the lawyer’s responsibility to
Frank and thus ran afoul of Model Ruale 1.7(b). Beceuse Frank is innocent and could prove that

by implicating Craig, it would be uareasonable for his lawyer to believe that his representation

of Frank would not be adversely affected by his also répresenting Craig. Model Rule 1.7(b). A
reasonable lawyer would conclude that the brothers should not agree to a joint representation under
the circumstances, and the lawyer therefore cannot properly solicit their consent under Model Rule
1.7(b)(2). Criminal cases in which a lawyer may properly represent codefendants arc rare.

If Frank makes a false statement to the tribunal in connection with his guilty plea, which
of course the lawyer will know is false given the facts here, Model Rule 3.3 is implicated. Under
Model Rule 3.3(a), a lawyer cannot offer evidence that the lawyer knows to be false. If the
lawyer learns of the falsity later, but before the conclusion of the proceedings, the lawyer must take
reasonable remedial measures including disclosure to the tribunal. Section 120 Restatement (Third),
The Law Governing Lawyers has similar language. Under Model Rule 3.3(b), a lawyer who
knows a person intends to engage, is engaging or has engaged in frandulent conduct in a proceeding
has a duty to take remedial measures, including disclosure.

Since a client has the absolute right to testify in a criminal proceeding, Rule 3.3 presents a
dilemma for the lawyer. He can’t present false testimony but his client has a right to lestify. ‘The
key is whether the lawyer knows that the testimony is false. Many criminal defense lawyers will
take the easy way out and claim they do not know that the testimony is false. This problem takes
that claim away from the lawyer. This is handlcd in some jurisdictions by having the lawyer
merely present his client for narrative testimony, without asking questions, thereby implying that he
believes the testimony to be false. In a typical plea, questions come from the Court, but the lawyer
is still participating in presenting faise testimony. In severai jurisdictions, the lawyer is required to
communicate to the Court his non-participation in his client’s answers to the Court’s questions. A
lawyer must also refuse to sign a statement acknowledging the truth of facts that are known io be
false, such as a factual resume incident to a plea that contnins false statements.

Model Rule 1.2 requires a lawyer to abide by the client’s decision as to whether to plead
guilty and whether to testify in a criminal case. In ABA Formal opinion 98-412 (1998), the ABA.
Committee on Ethics and Professional Responsibility concluded that a lawyer who knows his or her
client will present false information must withdraw or disclose the falsity to the court. The potential
obligation to discloge prospective perjury is a sufficient reason not to go forward when one knows
that the client intends {o lie.

Under Model Rule 2.1, the lawyer must exercise independent professional judgment and
render candid advice, for which he may refer to legal as well as moral and social factors. Through the
exercise of this duty, the lawyer may succeed in dissuading his clicnt from participating in the false
confession.

The ACTL Code asks lawyers to be “honest, candid and fair” (ACTL Code, p. 3) in all
professional conduct. Although all clicnts are entitled to representation of their legitimate interests
there are no such interests at stake in the problem. Craig committed the crime and Frank wants to
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take the blame. Helping them to accomplish this would not be acting honestly and would be contrary
to the “fair and just disposition” of the casc. The goal of the lawyer here should be to convince the
brothers to abandon this plan to defraud the court. Declining representation without attempting to
dissuade the brothers might simply transfer the problem to another lawyer.

IG T b

A lawyer must provide a client undivided allegiance, good counsel and candor;
the utmost application of the lawyer’s learning, skill and industry; and the employment of
all appropriate means within the law to protect and enforce legitimate interests of a client. A
lawyer may never be influenced directly or indirectly by any consideration of self-interest. A
lawyer has an obligation to undertake unpopular causes if necessary to ensure justice. A Iawyer
must maintain an appropriate professional distance in advising his or her client, in order to
provide the greatest wisdom.

ACTL Code, p. 3.
0nicm

You undertake the representation of Peter in a divorce action. During the representation
Peter acquires information suggesting that the couple s teen-aged daughter was fathered by someone
else. Peter demands a paternity test, Your jurisdiction permits a hushand to challenge parentage of a
child born during the marriage if non-paternity can be established by clear and convincing evidence,
including genetic testing, Your wife is outraged that Peter is seeking to challenge his relationship
with the child and your pariners fear the position being asserted will damage the firm 5 reputation.
Your daughter goes to the same school as Peter s daughter and they are friends. You are personally
conflicted over Peter s position. Should you withdraw from the representation? Does it make apy
difference if you learned of the paternity issue before agreeing to undertake the representation?

Discnssion of Problem 3 .

Modecl Rule 1.16(b)(4) provides that a lawyer may withdraw from representing a client “if
the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has
a fundamental disagreement.”

The ACTL Code provides that it is not only the lawyer’s right but also the lawyer’s duty to
employ “all appropriate means within the law to protcct and enforce legitimate intcrests of a
client;” to “never be influenced directly or indirectly by any consideration of self-interest;” and
to “undertake unpopular causes if necessary to ensure justice.” ACTL Code, p. 3.

Under the Model Rules, an attomey would likely not create an ethical problem by
withdrawing. The ACTL Code would suggest that unless the attorney could not effectively represent
Peter because of the personal conflict the representation should continue.

If the attorney learned of the patemnity issue before undertaking the representation, the
ACTL Code is less clear. The ACTL Code recognizes that “(i)t is the right of a lawyer to accept
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employment in a civil case . . .” and provides that “the lawyer should not decline employment
in a case on the-basis of the unpopularity of the client’s cause or position.” ACTL Cude, p.

3. On the other hand, the ACTL Code imposes an “obligation to undertake unpopular causes,”
where necessary to “ensure justice.” Query whether vindicating the client’s position in this casc is
“necessary to ensure justice.”

TO COLYL,

A lawyer should be straightforward and courteous with colleagues. A Jawyer
should be cooperative with other counsel while zealously representing the client. A lawyer must
be scrupulous in observing agreements with other lawyers.

ACTL Cede, p. 4.

lem

Days before trial is to begin, opposing counsel calls to ask if you have the telephone number
or address of a third-party witness who has moved since his deposition. The witness’ deposition
testimony was unfavorable but not fatal to your client’s case. Opposing counsel is concerned the
Court may not permit use of the deposition at trial. You have the requested information. Do you -
provide it? What if the witness’ testimony would seriously damage your client’s case? Should you
discuss the request with your client before responding to opposing counsei?

Discussion of Problem 4

Model Rule 3.4(a) provides that & lawyer shall not “unlawfully obstruct another party’s
access to evidence.” The annotation to Model Rule 3.4(x) indicates, however, that the rmule “does not
impose a duty to volunteer all relevant information.”

The ACTL Code instructs that 1 “a lawyer should be cooperative with other counsel
while zealously represcnting the client.” The ACTL Code, at sub-paragraph (d), also provides
that “the lawyer, not the client, has the discretion to determine the customary accommaodations
to be granted opposing counsel in all matters not directly affecting the merits of the cause or
prejudicing the client’s rights.” ACTL Code, p. 4.

A defensible answer under the ACTL Code would be to refuse to provide the information on
the basis that to do so would prejudice the client’s rights. The answer, however, may be affected by
other considerations including the degree of cooperation of opposing counsel in sharing information
without formal discovery requests during this or other proceedings.

The greater the likelihcod the testimony would seriously damage the client’s case, the
stronger the case can be made for placing a higher priority on the obligations to the client than the
obligation to be cooperative with other counsel.

With respect to consulling with the client before responding to opposing counsel, the Model
Rules provide that an attorney must “abide by a client’s decisions concerning the objectives of
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representation” and “consult with the client as to the means by which they are to be pursued.” Model
Rules 1.2(a) and 1.4(a)(2). The annotation to Model Rule 1.2 acknowledges that the scope of the
client’s authority regarding “means™ is “not eatirely clear.”

The ACTL Code requires “undivided allegiance, gnod counsel and candor” be afforded
a client. ACTL Code, p. 3. Whether to discuss the matter in advance with the client will likely
be decided on a case by case basis involving many factors including the client’s past degree of
involvement in the conduct of the litigation.

OBLIGATIONS TO THE CQURT

Judges and lawyers each have obligations to the court they serve. A lawyer must
be respectful, diligent, candid and punctual in all dealings with the judiciary. A lawyer has a
duty to promote the dignity and independence of the judiciary, and protect it against unjust and
improper criticism and attack. A judge has a corresponding obligation to respect the dignity
and independence of the Iawyer, who ig 2lso an officer of the court.

ACTL Code, p. 4.

Problem 5

You are a member of an exclusive golf club with a highly rated golf course. A judge before
whom you regularly appear and with whom you have a case currently pending is an avid golfer but
lacks the financial means to join a private club and primarily plays public courses. The judge has
commented in passing that he would enjoy the opportunity to play your course. Should you invite
him? Query whether the same conclusion would apply if the judge reimbursed the attorney for the
guest fees or for the guest fees, food and drink? Would the same concern exist if you had no agtive
cases pending before the judge? What if the judge was a long time personal or family friend or
Jormer colleague?

jscussion of Problem 5

Model Rule 3.5 prohibits a lawyer from seeking to influence a judge “by means prohjbited
by law.” The annotation to Model Rule 3.5 indicates that gifts that constilute “ordinary social
hospitality” are generally permissible although pifts intended to influence the judge are not permitted.

The ACTL Code provides that “(i)n social relations with members of the judiciary, a
Iawyer should {ake care to avoid any impropriety or appearance of impropriety.” ACTL Code,
p- 4. In situations where an action is ongoing, and particularly if a decision on motions or a judgment
is pending, exicoding an invitation under the circumstances in the hypothetical would likely create an

appearance of impropriety.

If active cases were pending before the judge, the appearance of impropriety would remain even
when the judge reimburses the costs. Where no active cases arc pending with the judge, the appearance
of impropriety would be minimal. The existence of a long-standing personal relationship with the judge
would lessen concerns about the invitation being intended to influence the judge but, depending upon
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the status of the litigation, concerns about an appearance of impropriety must be considered.

In considering this problem, reference should also be madc to multiple provisions in the
Model Code of Judicial Conduct. For example, Model Cade Rule 1.2 provides:

A judge shall act at all times in a manner that promotes public
confidence in the independence, integrity, and impartiality of the
judiciary, and shall avoid impropriety and the appearance of impropriety.

Similarly, Model Code Rule 3.1(c) admonishes judges not to participate *‘in activities that
would appear to & reasonable person to undermine the judge’s independence, integrity or impartiality”
and Model Code Rule 3.13(a) provides that a judge should not accept gifts “or ather things of
value, if acceptance . . . would appear to a reasonable person to undermine the judge’s independence,
integrity or impartiality.” Model Code Rule 3.13(b)(3), however, permits acceptance of “ordinary
social hpspitality.” As noted in the comments to Model Code Rule 3.13, the rules focus on the
risk that the benefit “might be viewed as intended to influcnce the judge’s decision in a case.” The
prohibition against accepting, or under Model Cade Rule 3.13(c) the obligation to report, the benefit
is 2 function of the degree of that risk.

0) sATTON: S EM OF T

A lawyer has an obligation to promote the resolution of cases with fairness,
cfficiency, courtesy, and justice. As an officer of the court and as an advocate in the court, a
lawyer should strive to improve the system of justice and to maintain and to develop in others
the highest standards of professional bchavior.

lemt

You represent a defendant in a complex litigation which has just begun. For internal
budgeting purposes, you have advised your management committee fo anticipate that the litigation
will require the services of multiple attorneys and will likely generate six figure fees over each of the
next few years. Your client believes that an aggressive defense will cause the plaintiff to abandon its
claims and has instructed you not to pursue settlement discussions. Based upon your initial analysis
of the case and prior experience with opposing counsel, you believe an early mediation or neutral
case evaluation would likely result in a settlement. Should you encourage and seek permission from
your client to propose early alternative dispute resolution procedures? What if the opposing party
initiates a request for mediation? What if the Court requests that the parties mediate?

iscussion of Problem

The Model Rules do not address a lawyer’s obligation to encourage use of alternative dispute
resolution. The ACTL Code, while recognizing that a lawyer should never be reluctant to take a case
to trial, directs lawyers to “educate clients early in the Jegal process ahout various methods of
resolving disputes without trial, including mediation, arbitration, and neutral case evaluation.”
ACTL Code, pp. 5-6.
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While the decision is ultimately up to the client, under the facts of the hypothetical an early
ADR cffort would appear to be in the client’s best interest. The spirit, if not the letter of the ACTL
Code, would suggest that an effort should be made to encourage the clicnt to authorize pursuit of

ADR.

The impact of an early settlement on the firm’s revenues should never be a factor in advising
the client on his or her options. Obligations to Clients — Fidelity to the Client’s Interests. ACTL
Code, p. 3; Model Rule 1.7, Comment 10 — “The lawyer’s own interests should not be permitted to
have an adverse effect on representation of a client.”

If the opposing party initiates the request for mediation, the Model Rules and the ACTL Code
would require that the client be advised of the request. If mediation appearcd to be in the client’s
best interest, the ACTL Code would counsel in favor of encouraging the client to agree. If the Court
requests (rather than orders) that the parties mediate, in most cases the client’s best interest would
likely be served by encouraging compliance, although the decision remains with the client.

ONS AND PRETRIAL PROCT

Alawyer has an obligation te cooperate with opposing counsel as a colleague in the
preparation of the case for trial. Zealous representation of the client is not inconsistent with
a collegial relationship with opposing counsel in service to the court. Motions and pretrial
practice are often sources of friction among lawyers, which contributes to unnecessary cost
and lack of collegiality in litigation. The absence of respect, cooperation, and collegiality
displayed by one lawyer toward another too often breeds morc of the same in a downward
spiral. Lawyers have an obligation to avoid such conduct and to promote a respectful, collegial

relationship with opposing counsel.
ACTL Codg, p. 6.

Problem 7

You represent Bill who is being sued by Joe, a former partner, over the break up of their
parinership — Bill and Joe's Famous Hot Dogs. There is a vast amount of personal hostility ._
between the former partners. Additionally, the opposing lawyer, Alan Sims, is not one of your

favorite opponents--he is quick tempered and has a reputation for nol always telling the truth. In
past litigation with Alan, he has misrepresented to the court “agreemenis” reached during phone
conversations with you,

The trial has been scheduled by Judge Jolly. Judge Jolly has a practice of postponing trial
settings only if all parties consent o the continuance. Alan has requesied your consent lo continue
the trial. Bill has made it clear that he does not want you (o voluntarily agree to any procedural
requests made on behalf af Joe. Bill also insists on attending all hearings and knows of the current
trial setting. Under whick of the following situations should you consent to the continuance?

1) Alan is requesting the continuance for personal reasons related to an illness in the family.
He is a solo practitioner. A continuance will not adversely affect your ability to defend the case.
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Please 2ccept this copy of the Code of Pretrial and Trial Conduct published by the
American College of Trial Lawyers. ‘The development of this Code by the Fellows

of the College and its distribution to persons and institutions engaged in all
aspects of the administration of justice represents an important part of the exccution
of the Cellege’s mandate to improve and elevate standards of wial practice, the
administration of justice and the cthics of the profession.

The American College of Trial Lawyers, founded in 1950, is composed of the best
of the wrial bar from the United States and Canada. Fellowship in the College is
extended by invitation only, after careful investigation, to those experienced trial
lawyers who have mastered the art of advocacy and whose professional careers have
been marked by the highest standards of ethical conduct, professionalism, civility
and collegiality. Lawycrs must have a minimum of 15 years’ experience before they
can be considered for Fellowship. Membership in the College cannot exceed 1% of
the total lawyer population of any state or province. Fellows are carefully sclected
from among those who represent plaintiffs and those who represent defendants

in civil cascs; those who prosccute and cthose who defend persons accused of
crime. The College is thus able to speak with a balanced voice on important issues
affecting the administration of justice.

The College is confident thar utilization of this Code in the course of legal
procecdings in the courts and as a teaching aid at the Bar and in the nation’s law
schools will represent a positive contribution to improving and elevating standards
of trial practice, the administration of justice and the ethics of the profession.



Message from the Chlef Justice of the United States

For morc than fifty years, the American College of Trial Lawyers has promoted
professionalism in the conduct of trial litigation. Its authoritative Code of Trial Conduct,
first published in 1956, has served as an enduring landmark in the development of
professional standards for advocates.

The College continues those efforis through the publication of its revised and
enlarged Code of Pretrial and Trial Conduct. This comprehensive resource sets out
aspirational principles to guide litigators in all aspects of their work as advocates of client
interests. The Code looks beyond the minimum ethical requirements that every lawyer
must follow and instead identifies those practices that elevate the profession and contribute
to fairness in the administration of justice.

As Justice Frankfurter noted, “An attorney actively engaged in the conduct of a
trial is not merely another citizen. He is an intimate and trusted and essential part of the
machinery of justice, an ‘officer of the court’ in the most compelling sense.” Tencourage
lawyers who engage in wrial work to observe and advance the principles that the College
has set forth in this volume.

I commend the American College of Trial Lawyers far its leadership in defining
and refining the standards of professionalism that are vital to our system of justice.

vy

John G. Roberis, Jr.
Chief Justice of the Uniled States



Forward

I he Legal Ethics and Professionalism Committee of the American College of Trial Lawyers (the
“College™) is charged with the following mandate:

To advance, improve, and promote ethical standards and professionalistn
in the trial bar in all its aspects in both the United States and Canada as
well as to engage in such other activities as may be directed by the Board
of Regents.

All jurisdictions have codes of conduct that prescribe minimum standards for disciplinary
purposes. There is no need here to duplicate such standards. This ACTL Code represents an attempt
by the College to set down aspirational, rather than minimal, guidclines for trial lawyers and judges.
The problem in trial practice today is not that lawyers violate the cthical rules, although some lawyers
do. Most lawyers know the rules and try to comply. The real problem is the gradual corrosion of the
profession’s traditional aspirations, which are;

» Honor for values such as honesty, respect and courtesy toward litiganls, epposing
advocates and the court;

* A distaste for meanness, sharp practice, and unnecessarily aggressive behavior;
. Engagement in public service;

o A focus on the cfiicient, [air preparation and trial of cases; and

. A role as agent far counseling and for the resolution of disputes.

Despite what the profession says, the profession often acts as if (hese values are inconsistent with
effective advocacy in an adversary system of justice. The College is uniquely positioned to lead the way
in changing these altitudes because it strives to offer Fellowship only to those lawyers who embody the
skill and values to which they and the profession should aspire. The College cannot lead by focusing on
the lowest floor of acceptable behavior.

The College sees the new code es one that can be endorsed by courls, that can be profitably used
in training programs by law schools and bar organizations, and that describes the values that the Fellows
of the American College of Trial Lawyers endorse and practice daily.

The new Code of Pretrial and Trial Conduct is a product that the College believes can be endorsed
by couris and the profession as articulating the level of conduct te which all members of our profession
should aspire. If trial lawyers practice these principles the profession will begin a process of change that
benefits lawyers, litigants, and our system of justice.
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Preamble

in the courts are truly privileged. Trial lawyers are officers of the court. They are entrusted with

a ccntral role in the administration of justice in our society necessary to democracy. Lawyers
who engage in trial work have a special responsibilily to strive for prompt, efficient, ethical, fair and just
disposition of liigation. The American College of Trial Lawyers believes that, as officers of Lhe court,
trial lawyers must conduct themselves in a manner thal reflects the dignily, fairness, and seriousness of
purpose of the system of justice they serve. They must be rale models of skill, honesty, respect, courtesy,
and faimess consistent with their obligations to the clieat and the courl.

! dmission to the Bar is a high honor, and those lawyers who devate their lives to presenting cases

Trial lawyers have a duty to conduct themselves so as to preserve the right to a fair trial, one of
the most basic of all constitutional guarantees, while courageously, vigorously and diligently representing
their clients and applying the relevant legal principles to the facts ag found, Without courtesy, fairness,
candor, and order in the pretrial process and in the conrtroom, reason cannot prevail and constitutional
tights to justice, liberty, frecdom and equality under law will be jeopardized. The dignity, decorum and
courtesy that have traditionally characterized the courts are not empty formalities. They are essential to
an atmosphere in which justice can be done.

No client, corporate or individual, however pawerful, nor any cause, civil, criminal or political,
however imiportant, is cntitled to receive, nor should any lawyer render, any service or advice encourag-
ing or inviting disrespect of the law or of the judicial office. No Jawyer may sanclion or invite corruption
of any person exercising a public office or privale trust. No lawyer may condone in any way deception or
betrayal of the court, fellow members of the Bar, or the public. A lawyer advances the honor of the pro-
fession and the best interests of the client when a lawyer embodies and encourages an honest and proper
respect for the law, ils instilutions and officers. Above all, a lawyer finds the highest honor in a deserved
reputation as an officer for justice, faithful to private trust and lo public duty, and as an honest person.

This Code of Pretrial and Trial Conduct (“tke Code™) is not intended to supplant any local rules,
procedural rules, or rules of professional conduct. This Code aims to provide aspirational guidance for
trial lawyers. It sets forth a standard above the ethical minimum - a standard of conduct worthy of the
privilcges and responsibilities canferred on thase who have sworn to serve our system of justice.

This Code is intended to provide guidance for a lawyer’s professional conduct except insofar as
the applicable law, code or rules of professional conduct in a particular jurisdiction require otherwise. It
is an aspirational guide for trial lawyers and should not give rise to a cause of action or sanction, create a
presumption that a legal duly has been breached or form the basis for disciplinary proceedings not created
under the applicable law, courl rules or rules of professional conduct.
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CODE OF PRETRIAL AND TRIAL CONDUCT

Qualitles of a Trial Lawyer

Trial lawyers are officers of the court, They are entrusted with a central role in the administration
of justice in our society. Lawyers who engagc in trial work have a special responsibility to strive for
prompt, efficient, ethical, fair and just disposition of litigation,

Honesty, Competence and Diligence
(a) A lawyer must in all professional conduct be hanest, candid and fair.

(b) A lawyer must possess and apply the legal knowledgg, skill, thoroughness and
preparation necessary for excellent representation.

(c) A lawyer must diligently, punctually and efficiently discharge the duties required by the
representalion in a manner consistent with the legitimate interests of the client.

Obligations to Clients

A lawyer must provide a client undivided allegiance, good counsel and candor; the utmost
application of the lawyer’s learning, skill and industry; and the employment of all appropriatc mcans
within the law to protect and enforce legitimate interests of a client. A lawyer may never be influenced
directly or indirectly by any consideration of self-interest. A luwyer has an obligation to undertake
unpopular causes if necessary to ensure justice. A lawyer must maintain an appropriate professional
distance in advising his or her client, in order to pravide the greatest wisdom.

Employment and Withdcawal

{a) It is the right of a lawyer to accepl emplaymeat in any civil case unless such employment
is or would likely result in a violation of the rules of professional responsibility, a rule of court or
applicable law. Itis the lawyer’s right and duty to take all proper actions and steps to preserve and protect
the legal merits of the client’s position and claims, and the lawyer should not decline employment in a
case on the basis of the unpopularity of the clicnt’s cause or position.

{b) The right of a person accused of a crime 1o be represented by competent counsel is
essential to our system of justice. A lawyer should not decline such represcnlation because of the lawyer’s
personal or the community's opinion of the guilt of the accused or heinousness of the crime. A lawyer
must raise all defenses and arguments that should be asserted o the client’s behalf,

Fidelity to the Client’s Interests
Alawyer must not permit considerations of personal or organizational advancement, financial

gain, favor with other persons, or other improper considerations to influence the representation of the
client.
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Obligations to Colleagues

A lawyer should be straightforward and courteous with collcagues. A lawyer should be
cooperalive with other counsel while zealously representing the client. A lawyer must be scrupulous in
observing agreements with other lawyers.

Relations with Other Counsel
(a) A lawyer must be courteous and honest when dealing with opposing counsel.

(b A lawyer should not make disparaging personal remarks or display acrimony toward
opposing counscl, and must avoid demeaning or humiliating words in written and oral communicalion
with adversaries.

(c) When practicablc and consistent with the client’s legitimate interests and local custom,
lawyers should agree to reasonable requests to waive procedural formalities.

(d) The lawyer, and aot the client, has the discrelion to determine the customary
accommodations to be granted opposing counsel in gl matters not dircctly affecting the merits of the
cause or prejudicing the client’s rights.

(e) A lawyer must adherc strictly to all written or oral promises to and agreements with
opposing counsel, and should adkere in good faith to all agreements implied by the circumstances or by
appropriate local custom.

{f) Written communications with opposing counsel may record and confirm agrecments and
understandings, but must not be written to ascribe to any person a position that he or she has not taken or
to create a record of events that have not occurred,

Obligations to the Court

Judges and lawyers cach have obligations to the court they serve. A lawyer must be respectful,
diligent, candid and punctual in all dealings with the judiciary. A lawyer has a duty to promote the dignity
and independence of the judiciary, and protect it against unjust and improper criticism and attack, A judge
has a corresponding obligation to respect the dignity and independence of the lawyer, whao i3 also an
officer of the court.

Communication with the Court

(a) A lawyer must always show courlesy to and respect for a presiding judge. While a lawyer
may be cordial in communicating with a presiding judge in court or in chambers, the lawyer should never
exhibit inappropriate familiarity. In social relations with members of the judiciary, a lawyer should take
care to avoid any impropriety or appcarance of imprapriety. In making any communication about a judge,
a lawyer should not express or imply that the lawyer has a special relationship or influence with the judge.

) A lawyer should never make any attempt to obtain an advantage through impraper

ex parte communication with a judge or the staff in the judge’s chambers. A lawyer must make every
effort to avoid such communication on any subslantive matter and any matter that could reasonably
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be perceived as substantive, except as addressed in subpart (¢) below. When a lawyer informally
communicates with a court, the highest degree of professionalism is required,

(c) If ex parte communication with the court is permitted by applicable rules of ethics and
procedure, a lawyer must diligently attempt (o notify opposing parties, through their counsel if known,
unless genuine circumstances exist that would likely prejudice the client’s rights if notice were given.
When giving such notice, the lawyer should advise the oppanent of the basis for seeking immediate relief
and should make reasonable efforts lo accommodate the opponent’s schedule so that the party affected
may be rcpresented.

{d) When possible, a lawyer’s communications with the court related to a pending case
should be in writing, and copies should be provided promptly 1o opposing counsel. When circumstances
require oral communication with the comt, a lawyer must notify opposing counsel of all such
communications promptly.

Independence and Impartiality of Judicial Officers and Neutrals

(a) Judges, arbitrators, mediators and other neutrals must maintain their independence and
impartiality. They must not allow professional or personal relationships, employment prospects or olher
improper considerations to influence or appear to influence the discharge of their duties.

{b) A judge must promaote the dignity and proper discharge of the duties of the lawyer, who is
also an officer of the court entitled to respect and courtesy.

Obligations to the System Of Justice

A lawyer has an obligation to promote the resolution of cases with faimess, efficiency, courtesy,
and justice. As an officer of the court and as an advocate in the court, a lawyer should strive to improve
the system of justice and to maintain and to develop in others the highest standards of professional
behavior.

Devotion to the System of Public Justice

A lawyer must strive at all times to uphold the honor and dignity of the profession. Every lawyer
should contribute to the improvement of the system of justice and support those measures that enhance
the efficiency, fairness and quality of justice dispensed by the courts. A lawyer should never manifest, or
act upon, bias or prejudice toward any person based upon race, sex, religion, national origin, disability,
age, sexual orientation or sociccconomic status.

Pro Bono Publico

A lawyer should persenaily render public interest legal service and support organizations that
provide legal services to persans of limited means by contributing time and resources.

Settlement and Alternative Dispute Resolution,
A lawyer must never be reluctant to take a meritorious case to trial if the dispute cannot otherwise

be satisfactorily resolved. However, a lawyer must provide {he client with alternatives to trial when to do
s0 would be consistent with the client's best interests. A lawyer should educate clients early in the legal
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process about various methods of resolving disputes without trial, including mediation, arbitration, and
neutral case evaluation,

Motlons and Pretrial Procedure

A lawyer has an obligation to cooperate with opposing counsel as a colleague in the preparation
of the case for trial. Zcalous representation of the client is not inconsistent with a collegial relationship
with opposing counsel in service lo the court. Motions and pretrial practice arc oftcn sources of friction
among fawyers, which contribuies w unnecessary cost and lack of collegiality in litigation. The absence
of respect, cooperation, and collegiality displaycd by one lawyer toward another too often breeds more
of the same in a downward spical, Lawyers have an obligation to avoid such conduct and to promote a
respectful, collegial relationship with opposing counsel.

Scheduling and Granting Extensions for Pretrial Events

{a) A lawyer should schedule pretrial events cooperatively with other counsel as soon as
the event can reasonably be anticipated. Lawyers scheduling an event should respect the legitimate
obligations of colleagues and avoid disputes about the timing, location and manner of conducting the
evenl.

()] A lawyer should seck ta reschedule an event only if there is a legitimate reason for doing
so and not for improper tactical reasons. A lawyer receiving a reasonable request to reschedule an event
should make a sincere effort to accommodate the request uniess the client’s legitimate interests would be
udversely affected.

(©) Scheduling pretrial events and granting requests for extensions of time are properly
within the discretion of the lawyer unless the client’s interests would be adversely affccted. A lawyer
should counsel the clicnt that cooperation among lawyers on scheduling is an important part of the
pretrial process and expected by the court. A lawyer should not use the client’s decision on scheduling as
justification for the lawyer’s position unless the client’s legitimate interests arc affected.

Service of Process, Pleadings and Proposed Orders

(a) The timing, manner, and place of filing, electronic filing or gerving papers should never
be calculated (o delay, embarrass or improperly disadvaniage the party being served.

(b) Unless exigent circumstances require otherwise, papers filed in a court must be promptly
served upon or made available to apposing partics or counsel.

{c) Papers should not be served in a manncr deliberately designed to unfairly shorten an
opponent’s time for response or to take other unfair advantage of an opponent.

{d) Service must be made in a manner that affords an opposing party a fair and timely
opportunity to respond, unless exigent circumstances legitimately require or applicable rules permit an ex
parte application to the court or an abbreviated time for response.

Motion Practice and Other Written Submissions to the Court

(n) Before filing pretrial motions, lawyers should work together to resolve issues and to
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identify matters not in dispute. When motions are necessary, lawyers should cooperate to facilitate the
filing, service, and hearing of the motion. Orders submitted to the court must fairly and accurately rcflect
the requested or actual ruling of the court,

{b) In written subimissions and oral presentations, a lawyer should neither engage in ridicule
nor sarcasm. Neither shouid a lawyer ever disparage the integrity, intelligence, morals, ethics, or personal
behavior of an opposing party or counsel unless such matters are directly relevant under controlling law.,

(c) When documents or data are presented to the court, they must be furnished to opposing
counsel in exactly the same format, including identical highlighting or other emphasis.

Pretrial Conferences

(a) A lawyer should seek 1o reach agreement with opposing counsel 1o limit the issues to be
addressed before and during trial.

(b} A lawyer should determine in advance of a pretrial conference the trial judge’s custom
and practices in conducting such conferences.

(c) A Jawyer should satisfy all directives of the court set forth in the order setting a pretrial
conference and should consult and comply with ali local rules and with any specific requirements of the
trial judge unless properly challenged when based upon a belief of unfair prejudice to the client.

(d) Before a pretrial confercnce, a lawyer should ascertain the willingness of the clicnt (and
the carvier if an insurer is involved) to participate in alternative dispute resolution.

(¢} Unless unavoidable circumstances prevent it, a lawyer representing a party at a pretrial
conference must be thoroughly familiar with each aspect of the case, including the pleadings, the
evidence, and al} potential procedural and evidentiary issues,

@ A lawyer should alert the court as soon as practicable to scheduling conflicts of clients,
experts, and witnesses.

(4] If stipulations are possible for uncontested matters, a Iawyer should propose specific
stipulations and work with opposing counsel to obtain an agrecment in advance of the pretrial conference,

(h) In advance of a final pretrial conference, discovery should be campleted, discovery
responses should be supplemented, evidentiary depositions should be concluded, and settlement should
be explored.

Q) Unless unavoidable circumstunces prevent it, the final pretrial conference should be
attended by a lawyer who will actually try the case, and, in any event, by a lawyer who is familiar with
the case.

() At or before a final pretrial conference, a lawyer should alert the court ta the need for any
prelrial rulings, hearings on motions or other matters requiring aclion by the court in advance of trial.

k) At the final pretrial conference, a lawyer should be prepared to advise the court of the
status of settlement negotiations and the likelihood of settlement befove trial.
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Discovery

A lawycr must conduct discovery as a focuscd, cfficient, and principled procedurs to gather and
preserve evidence in the pursuil of justice. Discoustesy, obfuscation, and gamesmanship have no proper
place in this process.

Discovery Practice

{a) In discovery, as in all other professional matters, a lawyer’s conduct must be honest,
courteous, and fair,

) A lawyer should conduct discovery efficiently to elicit relevant facts and
evidence and not for an improper purpose, such as to harass, intimidate, unduly burden another party
or a witness or to introduce unnecessary delay. Overly broad document requests should be avoided by
focusing on clear materiality and a sense of cost/benefit.

{2) A lawyer should respond to writlen discovery in a reasonable manner and should
not interpret requests in a strained or unduly restriclive way in an effort to avoid responding or to conceal
rclevant, nonprivileged information.

(3) Objections to interrogatories, requests for production, and requests for
admissions must bc made in good faith and must be adcquately explained and limited in a maaner that
fairly apprises the adversary of the matcrial in dispute and the bona fide grounds on which it is being
withheld,

{4) When a discovery dispule arises, opposing lawyers must attempt to resolve
the dispute by working cooperatively together. Lawyers should refrain from filing motions to compel
or for court intervention unless they have genuinely tried, but failed, to resolve the dispute through all
reasonable avenues of compromise and resolution.

{5) Lawyers should claim a privilege only in appropriate circumstances, They must
not asserl a privilege in an effort to withhold or to suppress unprivileged information or to limit or delay a
response,

(6) Requests for additional time to respond to discovery should be nade as far in
advance of the due date as reasonably possible and should not be used for tactical or strategic reasons.

) Unless there are compelling reasons to deny a request for additional time
to respond to discovery, an opposing lawyer should grant the request without necessitating coust
intervention. Compelling reasons to deny such a request exist only if the client’s legitimale interests
would be materially prejudiced by the proposed delay.

{b) Depositions should be dignified, respectful proceedings for the discovery and
preservalion of evidence.

(D A lawyer should limit depositions to those that are necessary to develop the
claims or defenses in the pending case or to perpetuate relcvant testimony.

(2) Alawyer should conduct a deposition with courtesy and decorum and must
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never verbally abuse or harass the witness, cngage in extended or discourteous colloquies with opposing
counsel or unnecessarily prolong the deposition.

{3) During a deposition, a lawyer must asscrt an objection only for a legitimate
purpose. Objections must never be used 10 obstruct questioning, to communicate improperly with the

witness, to intimidate, to harass the questioner or to disrupt the search for facts or evidence germane to
the case.

Relationships with Witnesses and Litigants

A lawyer must treat all persons involved in a case with candor, courtesy and respect for their role
and rights in the [egal process.

Communicating with Nonparty Fact Witnesses

() A lawyer must carefully comply with all laws and rules of professional responsibility
governing communications with persons and organizations with whom the lawycr does not have an
atlorney-client relationship. A lawyer must be especially circumspect in communications with nonparty
fact witnesses who have a relationship to another party.

()] In dealing with a nonparty who is a fact witness or a potential fact witness, a lawyer must:

M disclose the lawyer’s interest ot role in the pending matter and avoid misleading
the witness about the lawyer’s purpose ur inlerest in the communication;

{2) be truthfl about the material facts and the applicable law;

{3) if the nonparty has no counsel, correct any misunderstanding expressed by the

nonparty;
)] treat the nonparty courteously; and
(5) avoid unnccessarily embarrassing, inconveniencing or burdcning the nonparty.
(c) If a lawyer is informed that a nonpurty fact witness is represented by counsel in the

pending matter, the lawyer must not communicate with the witness concerning the pending litigation
without permission from that counsel.

(d) If communicating with a nonparty fact witness, the lawycer should be careful to avoid
fostering any impression that the lawyer also represenis that witness unless the lawyer does, in fact,
represent the witness in compliance with the applicable rules of professional responsibility.

{e) A lawyer should not obstruct another party’s access to a nonparty fact witness or induce a
nonparty fact witness to evade or ignore process.

(3] A lawyer should not issue a subpoena to & nonparty fact witness except to compel,

for a proper purpose, the witncss's appearance at a deposition, hearing, or trial or to obtain necessary
documents in the witness’s posscssion.
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Access to Fact Witnesses and Evidence

(a) Subject to the applicable law and cthical principles, and to constitutional requirements
in criminal matters, a lawyer may properly interview any person who is nol a retained expert, because a
fact witness does not “belong” to any party. A lawyer should avoid any suggestion calculated to induce
any witness to suppress evidence or (o deviate from the truth. However, without counscling the witness
to refrain from cooperating with opposing counsel, a lawyer may advise any witness that hc or she does
not have a legal duty to submit to an interview or to answer questions propounded by opposing counsel,
unless required to do so by judicial or [egal process.

(b) A lawyer may never suppress any evidence that the lawyer or the clicnt has a legal
obligation to reveal or to produce. In the absence of such én obligation, however, it is not a lawyer’s duty
to disclosc any work product, evidence or the identity of any witness.

(c) A lawyer must not advise or cause a person to sccrete himself or herself or to leave the
Jjurisdiction of a tribunal for the purpose of becoming unavailable as a witness.

(d) Except as provided in subparagraphs (1) and (2) below, a lawyer should not pay, offer
to pay or acquiesce in the payment of compensation to a fact witness and may never offer or give any
wilness anything of value contingent upon the content of the witnesses’ testimony or the outcome of the
case. To the extent permitted by the applicable rules of professional responsibility, a lawyer may advance,
guarantee or acquicsce in the payment of:

(N expenses reasonably incurred by a witness in attending or testifying; and

(2) reasonable compensation to a witness for the witness’s loss of time in attending
or testifying;

(e) A lawyer may solicit witnesses to a particular cvent or transaction but not to testify to a
particular version of the facts.

Relations with Consultants and Expert Witnesses

{(8) In retaining an cxpert witness, a lawyer should respect the integrity, professional
practices and procedures in the expert’s field and must never ask or cncourage the experl lo comptromisc
the integrity of those practices and procedures for purposes of the particular matter for which the expert
has been retained.

)] A retained expert should be fairly and promptly compensaled for all work on behalf
of the client. A lawyer must never make compensation contingent in any way upon the substance of
the expert’s opinions or wrilten report or upon the outcome of the matter for which the expert has been
retained.

c) Other than as expressly permitted by governing law, a lawyer should not communicate
with, or seek to communicate with, an expert witness concerning the pending litigation whom the lawyer
knows to have been retained by another party, unless express permission is granted by counsel for the

relaining party.
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Trial

A lawycer must conduct himself or hersclf in trial so as to promote respect for the court and
preserve the right to a fair trial. A lawyer should avoid any conducl that would undermine the fairness
and impartiality of the administration of justice, and seek to preserve the dignity, decorum, justness and
courtesy of the trial process.

Relations with Jurors

Lawyers and judges should be respectful of the privacy of jurors during voir dire and after a verdict. A
lawyer should abstain from all acts, comments and attitudes calculated to inappropriately curry favor with any
juror, such as favming, flattery, solicitude for the juror’s comfort or convenience ar the like.

Courtroom Decorumt

{(a) Proper decorum in the courlroom is not an empty formality. It is indispensable to the
pursuit of justice at {rial.

(b) In court, a lawyer should always display a courteous, dignified and respectiul altitude
toward the judge presiding and shoutd promote respect for and confidence in the judicial office. The
judge should be courteous and respectful to the lawyer, who is also an officer of the court.

(c) A lawyer should never engage in discourteous or acrimonious comments or exchanges
with opposing counsel. Objections, requests and observations must be addressed to the court.

{d) A lawyer should advise the client and witnesses appearing in the courtroom of the kind
of behavior expected and counsel them against engaging in any disrespectful, discourteous or disruptive
behavior in the courtroom.

Trial Conduct

(a) A lawyer has the professional obligation Lo represent every client courageousty,
vigorausly, diligently and with all the skill and knowledge the lawyer possesses. The conduct of a lawyer
before the court and with other lawyers should at all times bc characterized by civilily. A lawyer should
preseat all proper arguments against rulings the lawyer deems erroneous or prejudicial and ensure that a
complete and accurate case record is made. In doing so, the lawyer should not be deterred by any fear of
judicial displeasure.

{b) In appearing in a professional capacity before a tribunal, a lawyer must not:
) improperly obslruct another party’s access 1o cvidence or unlawfully alter,
destroy or conceal a document or ather material having potential evidentiary value; nor should a lawyer

counsel, permit or assist another person to do any such act;

(2) falsify evidence, counsel or assist a witness to testify falscly, or offer an
inducement o & witness that is prohibited by law; or

3 allude to any matter that the lJawyer does not rcasonably believe is relevant or
will not be supported by admissible evidence, assert personal knowledge of facts in issue except when
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testifying as a witness, or state a personal opinion as to lhe jusiness of & cause, the credibility of a witness,
the culpability of a civil litigant or the guilt or innocence of an accused.

{c) A lawyer should not interrupt or interfere with an examination or argument by opposing
couascl, cxcept to present a proper objection to the court.

{d) When a court has made an evidentiary ruling, a Jawyer should not improperly circumvent
that ruling, although a lawyer may seek to make a record of the excluded evidence or a review of the
ruling.

(e) A lawyer must not attempt to introduce evidence or to make any argument that the lawyer
knows is improper. If a lawyer has doubt about the propriety or prejudicial effect of any disclosure to the
jury, the lawyer should request a ruling out of the jury’s hearing.

(H A lawyer should ncver cngage in acrimonious conversations or exchanges with opposing
counsel in the presence of the judge or jury.

(g) Examination of jurors and of witnesses should be conducted from a suitable distance,
except when handling evidence or circumstances otherwise require.

(h) Unless local custom dictates otherwise, 8 lawyer should rise when addressing or being
addressed by the judge, except when making brief objections or incidental comments. A lawyer should
be attired in a proper and dignificd manner in the courtroom.

{i) A lawyer should not in argument assert as a fact any matter that is not supported by
evidence.

i) A lawyer must never knowingly misquote or mischaracierize the contents of documentary
evidence, the testimony of a witness, the statements or argument of opposing counsel, or the language of
a judicial decision.

&) A lawyer should not propose a stipulation in the jury’s presence unless the lawyer knows
or has reason to believe the opposing lawyer will accept it.

0 A lawyer who receives information clearly establishing that the client has, during the
representation, perpetraled a fraud on the court should immediately take the actions required by the
appropriate procedural and ethical rules.

Public Statemenis about Pending Litigation

A case should be tried in the courlroom and not in the media. A lawyer should follow all rules

and orders of the court concerning publicity. In the absence of a specific rule or order, a lawyer should
not make any extrajudicial statement that may prejudice an adjudicative proceeding.

CODE OF PRETRIAL AND TRIAL CONDUCT
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Ill. ADVOCATE

RULE 3.1: MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or conirovert an issue
in a proceeding, unless there is a basis in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification, or reversal of
existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a
proceeding that could result in Incarceration, may nevertheless so defend the
proceeding as o require that every element of the case be established.

Comment

[1]  The advacate has a duty to use legal procedure for the fullest benefit of the
client’s cause, bul also a duty not to abuse legal procedure. The law, both procedural and
substantive, establishes the limits within which an advocate may proceed. However, the law is
not always clear and never is static. Accordingly, in determining the proper scope of advocacy,
account must be taken of the law’s ambiguities and potential for change.

[2]  The filing of an action or defense or similar action taken for a client is not
frivolous merely because the facts have not first been fully subslantisted or because the lawyer
expects to develop vital evidence only by discovery. What is required of lawyers, however, is
that they inform themselves about the facts of their clients’ cases and the applicable law and
determine that they can make good faith arguments in support of their clients’ positions. Such
action ig not frivolous even though the lawyer belicves that the clicnt’s position ultimately will
not prevail. The action is frivolous, however, if the lawyer is unable either to make a good faith
argument on the merits of the action taken or to support the action taken by a good faith
argument for an extension, modification, or reversal of existing law.

[3] The lawyer’s obligations under this rule are subordinale to federal or state
constitufional law thal cnlitles a defendant in a criminal matter to the assistance of counsel in
presenting a claim or contention that otherwise would be prohibited by this rule.

Comparison to former Ohio Code of Professional Responsibility

DR 7-102(A)(2) and EC 7-25 address the scope of Rule 3.1.

Comparison to ARA Madel Rules of Professional Conduct

Rule 3.1 is identical io Model Rule 3.1.
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RULE 3.2: EXPEDITING LITIGATION
Note
ABA Model Rule 3.2 is not adopted in Ohio. The substance of Model Rule 3.2 is
addressed by other provisions of the Ohio Rules of Professional Conduct, including

Rules 1.3 [Diligence], 3.1 [Meritorious Claims and Contentions), and 4.4(a) [Respect for
Rights of Third Persons].
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RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS

(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, harass, delay, or burden a third person, or
use methods of obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information
relating to the representation of the lawyer's client and knows or reasonably should
know that the document or electronically stored information was inadvertently sent shall

promptly notify the sender.
Comment

[1]  Responsibility to a clicnt requires a lJawyer to subordinate the interests of others to
those of the client, but that responsibility does not imply that a lawyer may disregard the rights of
third persons. 1t is impractical to catalogue all such rights, but they include legal restrictions on
methods of obtaining evidence from third persons and unwarranted intrusions into privileged
relationships, such as the client-lawyer relationship.

[2] Division (b) recognizes that lawyers somelimes rcceive a document or
clectronically stored information that was inadvertently sent or produced by opposing parties or
their lawyers. A document or electronically stored information is inadvertently sent when it is
accidentally transmitted, such as when ao email or letter is misaddressed or a document or
electronically stored information is accidentally included with information that was intentionally
transmitted. 1f a lawyer knows or reasonably should know that such a document or elcctronically
stored information was sent inadvertently, then this rule requires the lawyer to promptly notify
the sender. For purposes of this rule, “document or electronically stored information” includes
paper and electronic documents, electronic communications, and other forms of electronically
stored information, including embedded data (commonly referred to as “metadata™), that is
subject to being read or put into readable form. Metadata in electronic documents creates an
obligation under this rule only if the receiving lawyer knows or reasonably should know that the
metadata was sent inadveriently to the receiving lawyer.

3] Some lawyers may choose to return a document or deleic electronically stored
information unread, for example, when the lawyer learns before receiving it that it was sent
inadvertently. Where a lawyer is not required by applicable law lo do so, the decision to
voluntarily relum such a document or delete clectronically stored information is a matter of
professional judgment ordinarily reserved to the lawyer, subject io applicable law that may
govern deletion. Sec Rules 1.2 and 1.4.

Comparison to former Ohio Code of Professional Responsibility
Rule 4.4(a) incorporates etements addressed by several provisions of the Ohio Code of
Professional Responsibility. Specifically, it contains elements of: (1) DR 7-102(A)(1), which, in

part, prohibits a lawyer from taking action on behalf of a clieni that serves merely lo harass
another; (2) DR 7-106(C)(2), which, in part, prohibits a lawyer from asking any question that the
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RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

{a) A lawyer's acceptance or continuation of representation of a client creates
a conflict of interest if either of the following applies:

(1) the representation of that client will be directly adverse to another
current client;

(2) there is a substantial risk that the lawyer's ability to consider,
recommend, or carry out an appropriate course of action for that client will be
materially limited by the lawyer's responsibilities to another client, a former client,
or a third person or by ihe lawyer's own personal interests.

(b) A lawyer shall nol accept or continue the representation of a client if a
conflict of interest would be created pursuant to division (a) of this rule, unless all of the
following apply:

(1) the lawyer will be able to provide competent and diligent
representation to each affected client;

(2)  each affected client gives informed consent, confirmed in writing,
(3) the representation is not precluded by division (c) of this rule.

(c) Even if each affected client consents, the lawyer shall not accept or
continue the representation if either of the following applies:

(1)  the representation is prohibited by law;

(2} the representation would invalve the assertion of a claim by ane
client against another client represented by the lawyer in the same proceeding.

Comment

General Principles

[11  The principles of loyalty and independent judgment are fundamental 1o the
attorney-client relationship and underlie the conflici of interest provisions of these rules. Neither
the lawyer’s personal interest, the interests of other clients, nor the desires of third persons
should be permitted to dilute the lawyer’s loyalty to the client. All potential canflicts of interest
involving a new or current client must be analyzed under this rule. In addition, a lawyer must
consider whether any of the specific rules in Rule 1.8, regarding certain conflicts of interest
involving current clients, applies. For former clients, see Rule 1.9; for conflicts involving those
who have consulted a lawyer about representation but did not retain that lawyer, see Rule 1.18.
[analogous to Model Rule Comment 1]
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No change in the substance of the referenced Ohio rules on conflicts and conflict
waivers is intended, except the requirement that conflict waivers be confirmed in writing.
Specifically, the current “obviousness” test for the representation of multiple clients and the
tests of Rule 1.7(b) and (c) are the same. In both instances, a lawyer must consider whether
the lawyer can adequately represent all affected clients, whether there are countervailing
public policy considcrations against the representation, and whether the lawyer must obtain
informed consent. Unlike DR 5-101(A)(1), Rule 1.7 makes clcar that this same analysis
must be applied when a lawyer’s personal interests create a conflict with a client’s inlerests.

Client consent is not required for every conceivable or remole conflict, as stated in
Comment [14]. On the other hand, practicing lawyers recognize that many situations require the
lawyer to cvaluate the adequacy of representation and request client consent, not only those in
which an adverse cffect on the lawyer’s judgment is patent or incvitable, as DR 5-105(B) can be
interpreted to state. Rule 1.7 will more effectively guide lawyers in practice than DR 5-105(B)
and anticipates that a lawyer will be subject to discipline for assuming or continuing a
representation burdened by a conflict of interest only when a lawyer has failed to recognize a
clear present or probable conflict and has not obtained informed consent, or where the conflict is
not consentable. Nonconsentable conflicts include: (1) those where a lawyer could not possibly
provide competent and diligent representation to the affected clients; (2) thosc where a lawyer
cannot, because of conflicting duties, fully inform one or more affected clients of the
implications of representation burdened by a conflict; and (3) representations prohibited under
Rule 1.7(c).

Comparison {0 ABA Model Rules of Professional Conduct

Model Rule 1.7 is revised for clerity. Division (a) states the two broad
circumstances in which a conflict of interest exists between the interests of two clients or the
interest of a lawyer and a client. Division (b) prohibits a lawyer from accepting or continuing a
representalion thal creates a conflict of interest unless certain conditions are satisfied. Division
(c) defines certain conflicts of interest that are not waivable as a matter of public policy, even if
clienls consenl. Lawyers are reminded that a conflict of interest may exist at the time that a
representation begins or may arise later. The term “concurrent conflict,” which was introduced
in the most recent ABA revisions of Model Rule 1.7, is stricken as unnecessary. Division (a)(2)
uses phrases borrowed from Model Rule 1.7, Comment 8] and DR 5-101 to cxplain the pature of a
“material limitation” conilict and substitutes the defined term *“substantial™ in placc of “significant.”

Rule 1.7 differs in substance from the Ohio Code in ils requirement that a client’s
consent to a conflict be confirmed in writing. Although the rule requires only the client's
consent, and not the lawyer’s disclosure to be confirmed in writing, the wriling requircment
will remind the lawyer to communicate (o the client the information necessary to make an
informed decision about this material aspect of the representation.

Division (c) has na parallel in the Code or Ohio law, except to the extent that it would be
“obvious,” under DR 5-105(C), that a lawyer could not engage in a representation prohibited by
law or represent two parties in the same procceding whose interests are directly adverse. The
principles of division (c), which are drawn from Model Rule 1.7(b)}(2) and (3), arc
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unexceptional, and their inclusion in the rule is appropriate. Note, however, that unlike Rule
1.7(c)(2), corresponding Model Rule 1.7(b)(3) was drafted to permit a lawyer to represent two
parties with directly opposing interests in a mediation, although simultaneous representation of
such parties in a related proceeding is prohibited. (Sec Model Rule 1.7, Comment [17]). Such a
distinction is unacceptable,

The comments to Model Rule 1.7 are rewritten for clarity and are rcordered to help
practitioners find relevant comments. Portions of Comments [28] and [34] have been deleted
becanse they appear to state conclusions of law for which we have found no precedent in Ohio
law or advisory opinions of the Board of Commissioners on Grievances and Discipline.
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RULE 3.3: CANDOR TOWARD THE TRIBUNAL
(@)  Alawyer shall not knowingly do any of the following:

(1)  make a false statement of fact or law to a tribunal or fall to correct a
false statement of material fact or law previously made to the fribunal by the

lawyer,

(2) fail to disclose to the iribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position of the client
and not disclosed by opposing counsel;

(3)  offer evidence that the lawyer knows to be false. If a lawyer, the
lawyer's client, or a witness called by the lawyer has offered material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable
measures o remedy the situation, including, if necessary, disclosure to the
tribunal. A lawyer may refuse to offer evidence, other than the testimony of a
defendant in a criminal matter, that the lawyer reasonably beliaves is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who
knows that a person, including the client, intends to engage, is engaging, or has
engaged in criminal or fraudulent conduct related to the proceeding shall take
reasonable measures to remedy the situation, including, if necessary, disclosure to the

tribunal.

{c) The dulies stated in divisions (a) and (b) of this rule continue until the
issue to which the duty relates is determined by the highest tribunal that may consider
the issue, or the time has expired for such determination, and apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer that will enable the fribunal to make an informed decision,
whether or not the facts are adverse.

Comment

[1}  This rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. Sece Rule 1.0(0) for the definition of “tribunal.” Tt also applies when
the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal’s
adjudicative authority, such as a deposition. Thus, for example, division (a)(3) requires a lawyer
to take reasonable remedial measures if the lawyer comes to know that a client who is testifying
in a deposition has offered evidence that is false.

[2]  This rule sets forth the special duties of lawyers as officers of the court to avoid

conduct that undermines the integrity of the adjudicative process. A lawyer acling as an
advocate in an adjudicative proceeding has an obligation to present the client’s case with
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persuasive force. Performance of that duty while maintaining confidences of the client, however,
is qualified by the advocate’s duty of candor to the tribunal. Consequently, although a lawyer in
an adversary proceeding is not required to present an impartial exposition of the law or to vouch
for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by
false statemenis of law or fact or evidence that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is respousible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted therein, for
litigation documents ordinarily present assertions by the client, or by someone on the client’s
behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion purporting
to be on the lawyer’s own knowledge, as in an affidavit by the lawyer or in a statement in open
court, may properly be made only when the lawyer knows the assertion is true or believes it to be
true on the basis of a reasonably diligent inquiry. There are circumstances where failure to make
a disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in
Rule 1.2(d) not to counsel a client to commit or assist the client in committing a fraud applics in
litigation. Regarding complisnce with Rule 1.2(d), see the Comment to that rule. Sec also the
Comment to Rule 8.4(b).

Legal Argnment

[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested exposition of
the law, but must recognize the cxistence of pertinent legal authorities. Furthermore, as stated in
division (a)(2), an advocate has a duty to disclose dircctly adverse authority in the controlling
jurisdiction that has not been disclosed by the opposing party. The underlying concept is that
legal argument is a discussion seeking to determine the legal premises properly applicable to the
case,

Offering Evidence

[5] Division (a)(3) requircs that the lawyer refuse to offer evidence that the lawyer
knows to be false, regardless of the client’s wishes. This duty is premised on the lawyer’s
obligation as an officcr of the court to provent the tricr of fact from being misled by false
evidence. A lawyer does not violate this rule if the lawyer offers the evidence [or the purpose of
eslablishing its falsity.

[6] [f alawyer knows that the client intends to testify falsely or wants the lawyer lo
introduce false evidence, the lawyer should seek to persuade the client that the evidence should
not be offered. If the persuasion is ineffective and the lawyer continues to represent the client,
the lawyer must refuse to offer the false evidence, If only a portion of a witness’s testimony will
be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the
witness 1o present the lestimony that the lawyer knows is false.

[71 [RESERVED]
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RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER

(a)  Subject to divisions {c), (d), and (e) of this rule, a lawyer shall abide by a
client's decisions concerning the objectives of representation and, as required by Rule
1.4, shall consult with the client as to the means by which they are to be pursued. A
lawyer may take action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer does not violate this rule by acceding to requests of opposing
counsel that do not prejudice the rights of the client, being punctual in futfilling all
professional commitments, avoiding offensive tactics, and treating with courtesy and
consideration all persons Involved in the legal process. A lawyer shall abide by a
client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide by
the client's decision as to a plea to be entered, whether to waive a jury trial, and
whether the client will testify.

(b) [RESERVED]

(€) A lawyer may limit the scope of a new or existing representation if the
limitation is reasonable under the circumstances and communicated to the client,

preferably in writing.

{d)(1) A lawyer shall not counsel a client to engage, or assist a client, in conduct
that the lawyer knows is illegal or fraudulent, A lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist a client in making a good faith effort to determine the validity, scope, meaning, or
application of the law.

(2) A lawyer may counsel or assist a client regarding conduct expressly
permitted under Sub. H.B. 523 of the 131st General Assembly authorizing the use of
marijuana for medical purposes and any state statutes, rules, orders, or other provisions
implementing the act. In these circumstances, the lawyer shall advise the client
regarding related federal law.

(e)  Unless otherwise required by law, a lawyer shall not present, participate in
presenting, or threaten to present criminal charges or professional misconduct
allegations solely to obtain an advantage in a civil matter.

Comment

Allocation of Authority between Client and Lawyer

(I}  Division (a) confers upon the client the ultimate authority to determine the
purpases to be served by legal representation, within the limits imposed by Jaw and the lawyer's
professional obligations. The decisions specified in division (a), such as whether to seitle a civil
malter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer’s duty to
communicate with the client about such decisions. With respect to the means by which the
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Il. COUNSELOR

RULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer not only to
law but to other considerations, such as moral, economic, social, and political factors,
that may be relevant to the client’s situation.

Comment

Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer’s honest
asscssment. Legal advice often involves unpleasant facts and alternatives that a client may be
disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client’s morale
and may put advice in as acceptable a form as honesty permits. However, a lawyer should not be
deterred from giving candid advice by the prospect that the advice will be unpalatable to the
client.

[2]  Advice couched in narrow legal terms may be of little value lo a client, especially
where practical considerations, such as cost or effects on other people, are predominant. Purely
technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer
to relevant moral and cthical considerations in giving advice. Although a lawyer is not a moral
advisor as such, moral and cthical considerations impinge upon most legal questions and may
decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice.
When such a request is made by a client experienced in legal matters, the lawyer may accept it at
face value. When such a request is made by a client inexperienced in legal matters, however, the
lawyer’s responsibility as advisor may include indicating that more may be involved than strictly
legal considerations.

[4] Maiters that go beyond strictly legal questions may also be in the domain of
another profession. Family matters can involve problems within the professional competence of
psychiatry, clinical psychology, or social work; business matters can involve problems within the
competence of the accounting profession or of financial specialists. Where consultation with a
professional in another field is itsclf something a competent lawyer would recommend, the
lawyer should make such a recommendation. At the same lime, a lawyer’s advice at its best
often consists of recommending a course of action in the face of conflicting recommendations of
experts,
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RULE 1.16: DECLINING OR TERMINATING REPRESENTATION

(a)  Subject to divisions (c), (d), and (e) of this rule, a lawyer shall not
represent a client or, where representation has commenced, shall withdraw from the
representation of a client if any of the following applies:

(1)  the representation will result in violation of the Ohio Rules of
Professional Conduct or other law;

(2) the lawyers physical or mental condition materially impairs the
lawyer’s ability to represent the client;

(3) the lawyer is discharged.

{b)  Subject to divisions (c), (d), and (e) of this rule, a lawyer may withdraw
from the representation of a client if any of the following applies:

(1)  withdrawal can be accomplished without material adverse effect on
the interests of the client;

(2) the client persists in a course of action involving the lawyer's
services that the lawyer reasonably believes Is illegal or fraudulent;

(3) 1the client has used the lawyer's services to perpetrate a crime or
fraud,

(4) the client insists upon taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation, financial or
otherwise, to the lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on
the lawyer or has been rendered unreasonably difficult by the client;

(7) the client gives informed consent to termination of the
representation;

(8) the lawyer sells the law practice in accordance with Rule 1.17;
(9)  other good cause for withdrawal exists.

(c)  If permission for withdrawal from employment is required by the rulas of a
tribunal, a lawyer shall not withdraw from employment in a proceeding before that
tribunal without its permission.
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Rule 1.16(a)(1) corresponds to DR 2-110(B)(1) and (2), Rule 1.16(a)(2) corresponds to
DR 2-110(B)(3), and Rule 1.16(a)(3) corresponds to DR 2-110(B){4).

Rule 1.16(b)(1) generally corresponds to DR 2-110(A)(2).

Rule 1.16(b)(2) corresponds to DR 2-110(C)(1)(b).

Rule 1,16(b)(3) corresponds to DR 2-110 (C)(1)(c).

Rule 1.16(b)(4) corresponds to DR 2-110(C)(1)(c) and {d).

Rule 1.16(b)(5) comresponds to DR 2-110(C)(1)(£).

Rule 1.16(b)(6) corresponds to DR 2-110(C)(1)(d).

Rule 1.16(b)(7) corresponds to DR 2-110(C)(5).

Rule 1.16(b)(8) corresponds to DR 2-110(C)(7).

Rule 1.16(b)(9) corresponds to DR 2-110(C)(6).

Rule 1.16(c) is identical to DR 2-110(A)(1).

Rule 1.16(d) corresponds to DR 2-110(A)(2) and also requircs the withdrawing lawyer to
promptly return client papers and property to the client, “Client papers and property” are defined
as including correspondence, pleadings, deposition transcripts, exhibits, physical evidence,

expert reports, and other items reasonably necessary to the clieni’s representation.

Rule 1.16(e) is identical to DR 2-110(A)(3) except that the reference to the sale of a law
practice rule is appropriately designated as Rule 1.17.

Comparison to ABA Model Rules of Professional Conduct

Rule 1.16(b)(2) is revised to change “criminal” to “illegal.” This allows the lawyer to
withdraw when the client persists in a course of action involving the lawyer’s scrvices that the
lawyer reasonably believes is illegal. ‘I'his would include violations of statutes or administrative
regulations for which there are no criminal penalties.

Rules 1.16(b}7) and (8) are added to recognize additional circumstances in which
withdrawal may be permitted.

Rule 1.16(d) is revised to include a list of ilems lypically included in “client papers and
property.” This provision js further modified to require that a withdrawing lawyer must afford
the client a reasonable time to secure new counsel. Comment [8A] is added to elabarate on the
duties of a lawyer who is contemplating or effectuating withdrawal from representation.
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RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not do any of the following:

(@)  unlawfully obstruct another party’s access to evidence; unlawfully alter,
destroy, or conceal a document or other material having potential evidentiary value; or
counsel or assist another person 1o do any such act;

(b} falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a wilness that is prohibited by law;

{(c)  knowingly disobey an obligation under the rules of a tribunal, except for an
open refusal based on a good faith assertion that no valid obligation exists;

(d)  in pretrial procedure, intentionally or habitually make a frivolous motion or
discovery request or fail to make reasonably diligent effort 1o comply with a legally
proper discovery request by an opposing party;

(e) Intrial, allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence or by a good-faith belief
that such evidence may exist, assert personal knowledge of facts in issue except when
testifying as a witness, or state a personal opinion as to the justness of a cause, the
credibility of a witness, the culpability of a civil litigant, or the gullt or innocence of an
accused;

(f) [RESERVED]

(@) advise or cause a person to hide or to leave the jurisdiction of a tribunal
for the purpose of becoming unavailable as a witness.

Comment

f1]  The procedure of the adversary system contemplates thai the evidence in a case is
to be marshaled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of cvidence, improperly
influcneing witncsses, obstructive tactics in discovery procedure, and the like. However, a
lawyer representing an organization, in accordancc with law, may request an cmployee of the
client to refrain from giving information to another party. See Rule 4.2, Comment [7].

[2]  Division (a) applies to all evidence, whether testimonial, physical, or
documentary. Subject lo evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoena is an important procedural ri ght.
The exercise of that right can be frustrated if relevant material is altered, concealed, or destroyed,
or if the testimony of a person with knowledge is unavailable, incomplete, or false. Applicable
law in many jurisdictions makes it an offense to destroy material for the purpose of impairing its
availability in a pending proceeding or one whose commencement can be foreseen. Falsifying
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evidence is also generally a criminal offense. A lawyer is permitted to take temporary
possession of physical evidence of client crimes for the purpose of conducting a limited
examination that will not alter or destroy material characteristics of the evidence. In such a case,
the lawyer is required to turn the evidence over to the police or other prosecuting authority,
depending on the circumstances. Applicable law also prohibits the use of force, intimidation, or
deception to delay, hinder, or prevent a person from attending or testifying in a proceeding,

[3]  With regard to division (b), it is not improper to pay a witness’s expenscs or to
compensate an expert witness on terms permitted by law. H is improper to pay an occumrence
witness any fee for testifying and il is improper to pay an expert witness a contingent fee,

[3A] Division (¢) does not prohibit a lawyer from arguing, based on the lawyer's
analysis of the evidence, for any position or conclusion with respect to matters referenced in that
division.

[4] [RESERVED]
Comparison to former Ohio Code of Professional Responsibility

DR 7-102, DR 7-106(C), DR 7-109, and EC 7-24, 7-25, 7-26, 7-27 and 7-28 address the
scope of Rule 3.4,

Comparison to ABA Model Rules of Professional Conduct
Rule 3.4 is revised to add a “good-faith belief” pmv:smn consistent with the holdmg in
State v. Gillard (1988), 40 Ohio St.3d 226. Model Rule 3.4(f) is deleted because its provisions

are inconsistent with a lawyer’s obligations under Ohio law, and the corresponding Comment [4]
also is removed. Division (g) is inserted to incorporate Ohio DR 7-109(B).
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RULE 1.4: COMMUNICATION

(@) Alawyer shall do ail of the following:

(1)  promptly inform the client of any decision or circumstance with
respect to which the client’s informed consent is required by these rules;

(2) reasonably consult with the client about the means by which the
client's objectives are to be accomplished:;

(3)  keep the client reasonably informed about the status of the matter;

{4) comply as soon as practicable with reasonable requests for
information from the client;

(5)  consult with the client about any relevant limitation on the lawyer's
conduct when the lawyer knows that the client expects assistance not permltted
by the Ohio Rules of Professional Conduct or other law.

{b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

(c) A lawyer shall inform a client at the time of the client's engagement of the
lawyer or at any time subsequent to the engagement if the lawyer does not maintain
professional liability insurance in the amounts of at least one hundred thousand dollars
per occurrence and three hundred thousand dollars in the aggregate or if the lawyer's
professional lability insurance is terminated. The notice shall be provided to the client
on a separate form set forth following this rule and shall be signed by the client.

(1) A lawyer shall maintain a copy of the notice signed by the client for
five years after termination of representation of the client.

(2) A lawyer who is involved in the division of fees pursuant to Rule
1.5(e) shall inform the client as required by division (c) of this rule before the
client Is asked to agree to the division of fees.

(3) The notice required by division (c} of this rule shall not apply to
either of the following:

(i) A lawyer who is employed by a governmental entity and
renders services pursuant to that employment,

(iiy A lawyer who renders legal services lo an entity that
empiloys the lawyer as in-house counsel.
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information supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs
compliance with such rules or orders.

Professional Liability Insurance

[8]  Although it is in the best interest of the lawyer and the client that the lawyer
maintain professional liability insurance or another form of adequate financial responsibility, it is
not required in any circumstance other than when the lawyer practices as part of a legal
professional association, corporation, legal clinic, limited liability company, or limited liability
partnership.

[91  The client may not be aware that maintaining professional liability insurance is
nol mandatory and may well assume that the practice of law requires that some minimum
financial responsibility be carried in the event of malpractice. Therefore, a lawyer who does not
maintain certain minimum professional liability insurance shall promptly inform a prospective
client or client.

Comparison to former Ohio Code of Professional Responsibility

Ruie 1.4(a) states the minimum required communication between attorney and client.
This is a change from the aspirational nature of EC 7-8. Rule 1.4(a)(1) corresponds to several
sentences in EC 7-8 and EC 9-2. Rules 1.4(a)(2) and (3) correspond to several sentences in EC
7-8. Rule 1.4(a)(4) explicitly states what is implied in EC 7-8 and EC 9-2. Rule !.4(a)(5) states
a new requirement that does not correspond to any DR or EC.

Rule 1.4(b) corresponds to several sentences in EC 7-8 and EC 9-2.

Rule 1.4(c) adopts the existing language in DR 1-104,

Comparison to ABA Model Rules of Professional Conduct

Rules 1.4(a)(1) through (a)(5) are the same as the Model Rule provisions except for
division (a)(4), which is altered to require compliance with client requests “as soon as
practicable” rather than “promptly.”

Rule 1.4(b) is the same as the Model Rule provision.
Rule 1.4(c) does not have a connterpart in the Model Rules. The provision mirrors DR 1-
104, adopted effective July 1, 2001. DR 1-104 provides the public with additional information

and prolection Irom attorneys who do not carry malpractice insurance. Ohio is one of only a few
states that have adopted a similar provision, and this requirement is retaincd in the rules.
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RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL
(@)  Alawyer shall not do any of the following:

{1)  seek to influence a judicial officer, juror, prospective juror, or other
official by means prohibited by law;

(2) lend anything of value or give anything of more than de minimis
value to a judicial officer, official, or employee of a tribunal;

(3)  communicate ex parte with either of the follawing:

(i) a judicial officer or other official as to the merits of the case
during the proceeding unless authorized to do so by law or court order:

(i) a juror or prospective juror during the proceeding unless
otherwise authorized to do so by law or court order.

(4)  communicate with a juror or prospective juror after discharge of the
jury if any of the following applies:

{)] the communication is prohibited by law or court order:

(i)  the juror has made known to the lawyer a desire not to
communicate;

(i) the communlcation involves misrepresentation, coercion,
duress, or harassment;

(5)  engage in conduct intended to disrupt a tribunaf:

(6) engage in undignified or discourteous conduct that is degrading to
a tribunal.

{b) A lawyer shall reveal promptly to the tribunal improper conduct by a juror

or prospective juror, or by another toward a juror, prospective juror, or family member of
a juror or prospective juror, of which the lawyer has knowledge.

Comment

(1]  Many forms of improper influence upon a tribunal are proscribed by criminal law.,

Others are specified in the Ohio Code of Judicial Conduct, with which an advocate should be
familiar. A lawyer is required to avoid contributing to a violation of such provisions. As used in
division (a)(2), “de minimis” means an insignificant item or interest that could not raise a
reasonable question as to the impartiality of a judicial officer, official, or cmployec of a iribunal.
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[2]  During a proceeding a lawyer may not communicate ex parfe with persons
serving in an official capacity in the procecding, such as judges, masters, magistrates, or jurors,
unless authorized to do so by law, court order, or these rules.

[3] A lawyer may on occasion want to communicate with a juror or prospective juror
after the jury has been discharged. The lawyer may do so unless the communication is
prohibited by law or a court order but must respect the desire of the juror not to talk with the
lawyer. The lawyer may not engage in improper conduct during the commmication.

[4]  The advocate’s funclion is to present evidence and argument so (hat the cause
may be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocale’s right to speak on behalf of litigants. A lawyer may stand firm against
abuse by a judge but should avoid reciprocation; the judge’s default is no justification for similar
dereliction by an advocate. An advocate can present the cause, protect the record for subsequent
review, and preserve professional integrity by patient firmness no less effectively than by
belligerence or theatrics.

[5]  The duty to refrain from disruptive, undignified, or discourteous conduet applies
to any proceeding of a tribunal, including a deposition. See Rule 1.0(o).

Comparisen to former Ohio Code of Professional Responsibility

Rule 3.5 corresponds to DR 7-108 (communication with or investigation of jurors) and
DR 7-110 (contact with officials).

Rule 3.5(a)(1) prohibits an attorney from seeking to “influence a judicial officer, juror,
prospective juror, or other official.” This provision generally corresponds to DR 7-108(A) and
(B) and DR 7-110, which contain express prohibitions against improper conduct toward court
officials and jurors, both seated and prospective.

Rule 3.5(a)(2) restates the prohibition contained in DR 7-110(A), and Rule 3.5(a)(3)
incorporates the prohibitions on improper ex parte communications contained in DR 7-108(A)
and 7-110(B). Rule 3.5(2)(4) corresponds to DR 7-108(D) and prohibits certain communications
with a juror or prospective juror following the juror’s discharge from a case. Rule 3.5(a)(5) has
no analogue in the Code of Professional Responsibility. Rule 3.5(a)(6) cotresponds to DR 7-

106(C)(6).
Rule 3.5(b) is revised to add the provisions of DR 7-108(G).
Comparison to ABA Model Rules of Professional Conduct
Rule 3.5 differs from the Model Rule in four respects. First, a new division (a)(2) is
added that incorporates the language of DR 7-110(A). The change makes clear the Ohio rule
that a lawyer can never give or loan anything of more than de minimis value to a judicial officer,

juror, prospective juror, or other official. “De minimis” is defined in Comment [1] to incorporate
the definition contained in the Ohio Code of Judicial Conduct.
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The second revision is to division (a)(3), which has been divided into two paris to treat
separately communications with judicial officers and Jjurors. Division (a)(3)(i) follows DR 7-
110(B) by prohibiting ex parte communications with judicial officers only with regard to the
merits of the case. This lunguage states that ex parte cormmunications with judicial officers
concerning matters not involving the merits of the case are exciuded from the rule. In contrast,
division (a)(3)(ii) prohibils any communication with a Juror or prospective juror, except as
permitted by law or court order.

The third change in the rule is a new division (2)(6) that incorporates DR 7-106(C)(6).
Rule 3.5(a)(5) addresses a wide range of conduct that, although disruptive to a pending
proceeding, may not be directed to the tribunal itself, such as comments directed toward
opposing counsel or a litigant before the jury. Rule 3.5(a)(6) spezks to conduct that is degrading
to a tribunal, without regard to whether the conduct is disruptive to a pending matter. See
Disciplinary Counsel v. Gardner, 99 Ohio S$t.3d 416, 2003-Ohio-4048 and Disciplinary Counsel
v. LoDico, 106 Ohio St.3d 229, 2005-Okio-4630.

The fourth change in the rule is a new division {b) that incorporates DR 7-108(G). The
rule mandates that a lawyer must reveal promptly to a court improper conduct by a juror or
prospective juror or the conduct of another toward a juror, prospective juror, or member of the
family of a juror or prospective juror.

Comment [1] is revised to explain that, with regard to Rule 3.5(a)(2), the impartiality of &
public servant may be impaired by the receipt of gifts or loans and, therefore, it is never justified
for a lawyer to make a gift or loan to a judge, hearing officer, magistrate, official, or employee of
a tribunal.
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Social Media: Common Sense
and Caution
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* 3 billion people use social media in some form — 42% of global population
— 1.4 billion active Facebook accounts, visits from 76% daily

* 11 new users per second
* Site placement — 1) Facebook, 2)Instagram, 3)Snapchat.... 6) LinkedIn, 7)Twitter

* Average American uses 3 social media platforms, over half are on 2
* 80% of social media time is on mobile
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Poses more significant threat in a regulated
environment like a law practice — danger of
imputed responsibility to lawyer for actions of
staff / paralegals

1. Social Media Profiles/Posts May Constitute Legal Advertising

* In Ohio, lawyer and law firm websites are deemed to be advertisements. Because social media
profiles (including blogs, Facebook pages, and LinkedIn profiles) are by their nature websites,
they too may constitute advertisements. Safest to assume that they do.

* Florida - Specifically changed ethics rules to include lawyer websites, profiles, and on-line
advertising to require advertising disclaimers

» California - Ethics Opinion 2012-186 concluded that the lawyer advertising rules in that state
applied to social media posts, depending on the nature of the posted statement or content.
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2. Avoid Making False or Misleading Statements

Ohio Ethics Rules 4.1 (Truthfulness in Statements to Others), 4.3 (Dealing with
Unrepresented Person), 4.4 (Respect for Rights of Third Persons), 7.1
(Communication Concerning a Lawyer's Services), 7.4 (Communication of Fields of
Practice and Specialization), and 8.4 (Misconduct).

ABA Formal Opinion 10-457 concluded that lawyer websites must comply with the
ABA Model Rules that prohibit false or misleading statements. The same obligation
extends to social media websites.

Beware claims of “expertise” or “specalization”

3. Avoid Making Prohibited Solicitations

Solicitations by a lawyer or a law firm offering to provide legal services and
motivated by pecuniary gain are restricted under Ohio Ethics Rule 7.3. Ohio, but
not all states, recognizes limited exceptions for communications to other lawyers,
family members, close personal friends, persons with whom the lawyer has a prior
professional relationship, and/or persons who have specifically requested
information from the lawyer.

Beware automatic connection requests and open solicitations. Beware LinkedIn
automatic connection request renewals.
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4. Avoid Disclosing Privileged or Confidential Information

»  Duty to protect privileged and confidential client information extends to current clients (ORPC 1.6),
former clients (ORPC 1.9), and prospective clients (ORPC 1.18).

»  ABA Formal Opinion 10-457 provides that lawyers must obtain client consent before posting
information about clients on websites. Could include the casual use of geo-tagging in social media
posts or photos that may inadvertently reveal your geographic location when traveling on confidential
client business.

* Inre Skinner, 740 S.E.2d 171 (Ga. 2013), the Georgia Supreme Court rejected a petition for voluntary
reprimand (the mildest form of public discipline permitted under that state’s rules) where a lawyer
admitted to disclosing information online about a former client in response to negative reviews on
consumer websites.




4. Avoid Disclosing Privileged or Confidential Information

Illinois Supreme Court in In re Peshek, M.R. 23794 (lll. May 18, 2010) suspended an assistant public
defender from practice for 60 days for, among other things, blogging about clients and implying in at least
one post that a client may have committed perjury. The Wisconsin Supreme Court imposed reciprocal
discipline on the same attorney for the same misconduct. In re Disciplinary Proceedings Against Peshek,
798 N.W.2d 879 (Wis. 2011)

Virginia Supreme Court held in Hunter v. Virginia State Bar, 744 S.E.2d 611 (Va. 2013), that
confidentiality obligations have limits when weighed against a lawyer’s First Amendment protections.
Held that although a lawyer’s blog posts were commercial speech, the Virginia State Bar could not
prohibit the lawyer from posting non-privileged information about clients and former clients without the
clients’ consent where (1) the information related to closed cases and (2) the information was publicly
available from court records

“So #blessed to now be working
with @ABCcorp as legal counsel!

#BestFirminAmerica
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5. Do Not Assume You Can “Friend” Judges

» ABA Formal Opinion 462 concluded that a judge may participate in
online social networking, but in doing so must comply with the Code
of Judicial Conduct. Several states have adopted similar views,
including Connecticut (Op. 2013-06), Kentucky (Op. JE-119),
Maryland (Op. 2012-07), New York (Op. 13-39, 08-176), Ohio (Op.
2010-7), South Carolina (Op. 17-2009), and Tennessee (Op. 12-01).




5. Do Not Assume You Can “Friend” Judges

California (Op. 66), Florida, Massachusetts (Op. 2011-6), and Oklahoma (Op. 2011-3) have
adopted a more restrictive view.

Florida Ethics Opinion 2009-20 concluded that a judge cannot friend lawyers on Facebook
who may appear before the judge because doing so suggests that the lawyer is in a special
position to influence the judge. Florida Ethics Opinion 2012-12 extended the same rationale
to judges using LinkedIn and the more recent Opinion 2013-14 further cautioned judges
about the risks of using Twitter. Consistent with these ethics opinions, a Florida court held
that a trial judge presiding over a criminal case was required to recuse himself because the
judge was Facebook friends with the prosecutor. See Domville v. State, 103 So. 3d 184 (Fla.

4th DCA 2012).

6. Avoid Communications with Represented Parties

Under ORPC 4.2, a lawyer is forbidden from communicating with a person whom the lawyer
knows to be represented by counsel without first obtaining consent from the represented
person’s lawyer. Under ORPC 8.4(a), prohibition extends to any agents (secretaries,
paralegals, private investigators, etc.) who may act on the lawyer’s behalf.

Effectively prohibit lawyers and their agents from engaging in social media communications
with persons whom the lawyer knows to be represented by counsel. Means no Facebook
friend requests or LinkedIn invitations to opposing parties known to be represented by
counsel in order to gain access to those parties’ private social media content.

Viewing publicly accessible social media content that does not precipitate communication
with a represented party (e.g., viewing public blog posts or Tweets) is generally considered
fair game.
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7. Be Cautious When Communicating with Unrepresented Third Parties

ORPC 3.4 (Fairness to Opposing Party and Counsel), 4.1 (Truthfulness in Statements to
Others), 4.3 (Dealing with Unrepresented Person), 4.4 (Respect for Rights of Third Persons),
and 8.4 (Misconduct) protects third parties against abusive conduct.

In a social media, these rules require lawyers and their staff to be cautious in online
interactions with unrepresented third parties. Publicly viewable social media content is
generally fair game. If the information sought is behind the third party's privacy settings,
ethical constraints may limit the options for obtaining it.

Consensus appears to be that a lawyer may not attempt to gain access to non-public
content by using subterfuge, trickery, dishonesty, deception, or an alias. Kentucky (Op. KBA
E-434) has concluded that lawyers are not permitted (either themselves or through agents)
to engage in false or deceptive tactics to circumvent social media users’ privacy settings to
reach non-public information.

8. Avoid Inadvertently Creating Attorney-Client Relationships

ABA Formal Opinion 10-457 recognized that by enabling communications
between prospective clients and lawyers, websites may give rise to
inadvertent lawyer-client relationships and trigger ethical obligations to
prospective clients under RPC 1.18.

The interactive nature of social media creates a risk of inadvertently forming
attorney-client relationships with non-lawyers, especially when the objective
purpose of the communication from the consumer’s perspective is to consult
with the lawyer about forming a lawyer-client relationship regarding a
specific matter or legal need. If an attorney-client relationship attaches, so
do obligations to maintain the confidentiality of client information and to
avoid conflicts of interest.

Use of clear, obvious disclaimers can avoid the problem.

11/10/2018
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Jane Doe: “Actually we are! My lease is “triple
net” — what does that mean?”

9. Avoid UPL Allegations and be aware of jurisdictional boundaries
+ Social media knows no geographic boundaries!!

* Under RPC 8.5 and analogous state rules, a lawyer may be
disciplined in any jurisdiction where he or she is admitted to practice
(regardless of where the conduct takes place) or in any jurisdiction
where he or she provides or offers to provide legal services.




11/10/2018

10. Caution with Testimonials, Endorsements, and Ratings

* LinkedIn and Avvo promote the use of testimonials, endorsements, and ratings
(either by peers or consumers). But, there is little or no attention given to ethics
rules.

« Some jurisdictions prohibit or severely restrict lawyers’ use of testimonials and
endorsements or may require those to be accompanied by disclaimers.

« South Carolina Ethics Opinion 09-10 provides that (1) lawyers cannot solicit or
allow publication of testimonials on websites and (2) lawyers cannot solicit or
allow publication of endorsements unless presented in a way that would be
misleading or likely to create unjustified expectations. Also concluded that
lawyers who claim their profiles on social media sites are responsible for
conforming the information on their profiles to the ethics rules.

ONLINE
MARKETING-

KY vs. OH
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Kentucky
Advertising in Kentucky is governed by:
— Supreme Court Rules 3.130-7.01 - 7.60
— Attorneys’ Advertising Commission Regulations
SCR 3.130(7.25) Identification of Advertisements
—  “The words ‘THIS IS AN ADVERTISEMENT’ must be prominently displayed on every page of any
advertisement in writing, and displayed without scrolling on the first screen of every page of a
website.”
SCR 3.130-7.02(1) defines the word advertise: “to furnish any information or
communication concerning a lawyer’s name or other identifying information.”
* Numerous exceptions — see rule
* Also see AAC Regulation No. 13
The following information is available at:
http://www.kybar.org/general/custom.asp?page=attorneyadvertising

11/10/2018
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The definition of advertise does not include information provided by a lawyer “in
public speaking forms, radio, television broadcasts, or postings on the Internet
that permit real-time communication and exchanges on topics of general interest
in legal issues, provided there is no reference to an offer by the lawyer to render
legal services.” SCR 3.130-7.02(1)(j)

Advertisements, including websites, must be submitted to the AAC.

— All websites qualifying as advertisement in Kentucky must be submitted to the Kentucky
Bar Association.

— Most websites (those that include more than “bare bones” information) must be
submitted with a filing fee of $75. An additional fee of $100 may be imposed for those
submissions received after the publication of the advertisement.

— See SCR 3.130(7.05) for additional details regarding number of copies
and other requirements.

Website Updates

* Whenever “substantive changes” are made to a web site, the updates must be submitted to the AAC.

« These do not include typographical changes, changes in links to sources, or any item listed in SCR 3.130-
7.05(1)(a) or AAC Regulation 2.

Social Media

—  If communication meets the definition of an advertisement under SCR 3.130-7.02(1), it must be
submitted to the AAC.

Generally, a lawyer cannot use real-time electronic means to initiate

contact with potential clients. SCR 3.130-7.09(1). However, this is

appropriate with existing clients, as this communication is not an

advertisement. SCR 3.130-7.02(1)(h).

KBA Frequently Asked Questions:

httf?:é/7c(.)v1r'r11cd;f.com/sites/www.kvbar.org/resource/resmgr/Advertising/AAC FAQs w-Links -
E .p

11/10/2018
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Ohio
Lawyers in Ohio are free to advertise through any medium, so long as they comply
with the advertising standards established by the Supreme Court of Ohio.
. Prof. Cond. Rule 7.1: Cannot contain any false, deceptive, or
misleading statements.

o Comment 3: Client testimonials can be tricky. They can be
misleading if they create an expectation that the same results
would be obtained by a client in a similar situation.

o Comment 4: Use of the terms “special, lowest, below cost,

giveaway, cut-rate, or discount” are considered misleading.

11/10/2018
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Brain Disorders and the
Impaired Attorney: Problems
and Solutions

Patrick J. Garry
Associate Director, Ohio Lawyers Assistance Program

“Houston, we’ve had a problem.”

“Houston, we [still] have a problem.”




Prevalence of Substance Use and Other
Mental Concerns Among American
Attorneys

The American Bar Association Commission on
Lawyer Assistance Program and Hazelden Betty
Ford Foundation released their study in the
Journal of Addiction Medicine that, thus far, is the
most comprehensive of its kind in February, 2016.

So, here are the new numbers...

... the old number were, well, old... from
1990. A few of the new numbers...

* Random sample of 12,825 licensed, employed
attorneys completed surveys, assessing alcohol
use, drug use, and symptoms of depression,
anxiety, and stress.

* 20.6% licensed, employed attorneys screen
positive for hazardous, harmful and potentially
alcohol-dependent drinking.

* 28% struggle with some level of depression.
* 19% demonstrate symptoms of anxiety.




... of note:

“Younger attorneys — those in their first 10 years of practice
— exhibit the highest incidence of these problems.

* Men had a higher proportion of positive screens.
* The most common barriers for attorneys seeking help

were fears of others finding out and general concerns
about confidentiality.

* Attorneys, compared with other professionals, are leaders
in alcohol use disorders and mental health disease.

* Attorney impairment poses a variety of risks: to
individuals, to organization [firms], to communities, to
government, to the economy, and to families.

... of further note:

Brain disorders — and accompanying
disordered thoughts — occur without regard to
age, race, sexual preference, economic
standing, religious views, political affiliation,
etc. You get the idea, right?

Genetic predisposition may play a role, but recent studies
reveal that behavior has a significant impact upon gene
expression.




... no one wants a health problem...
especially a “mental health” problem...

Stigma. Stigma. Stigma.

* a mark of disgrace associated with a
particular circumstance, quality or person.

* “the stigma of mental disorder”

* synonyms: shame, disgrace, dishonor,
ignominy, opprobrium, humiliation, (bad)
reputation

... but these conditions are often chronic,
fatal, and progressive...

... and, most importantly, treatable.

There is a solution.




... but, self-diagnosis is difficult

A few signs of disorders:

* Behavioral changes as simple as coming in late or leaving
early.

» Decrease in production and quality of work product.

* Increased isolation. Few appearance at work-related
functions.

» Discernable mood changes that may include irritability and
apathy.

* When confronted, many plausible explanations, avoidance,
and/or insistence that there is no problem.

* The odor of alcohol is “on or about” the person...at work.

“If you want something done right, do it
yourself...right?”

...some exception, absent appropriate experience:

* Plumbing, electrical, HVAC

» Automobile repair, including body work.

* Roofing, house paining, chimney work.

* Blacktopping, concrete work.

* Severe lacerations.

 Treating broken bones, including vertebrae.

* Heart disease.

* Mental health problems, including alcohol use disorders.




Solutions

* Personally, prepare like a champion: rest, nutrition,
physical activity, hobby, nuture healthy relationships, serve
others, etc.

* Personally, seek services, if possible. This is note probable.
* On behalf of others, take action...

Take Action

* Contact OLAP for any reason. The communications are
confidential.

* Educate yourself by speaking to those with experience and
knowledge.

* Open your mind to the possibility that an intervention of
some sort may be necessary and life saving... and career
saving.

* Gather the undisputed facts.

* Assess the risk to the organization. The risk to the individual
is their life.

* Assess organization’s willingness to exercise leverage.

* Confidentiality, dignity, respect, support, and empathy are
required.




The Good News

Attorneys recover from brain disorders and
impairments at a remarkable rate... once
they begin the process.

The challenge remains: On a case-by-case basis, just

how do we — collectively and individually — create an

environment that allows an impaired person to begin
the process?

Let’s talk about that. Do not hesitate to call.

ohiolap.org

Scott Mote, Executive Director

Patrick J. Garry, Associate Director, 513/623-6853
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